





CASES 


ARGUED AND DETERMINED 


SUPREME COURT 


The State of Missouri 


AT THE 


OCTOBER TERM, 1883. 





Lasu, Appellant, Vv. Paruin. 


Statute of Frauds: INCOMPLETE MEMORANDUM OF CONTRACT: PAROL 
¥VIDENCE. A memorandum offered in evidence was as follows: 
‘* Messrs. Partin & ORENDORFF ¢ 

Gentlemen: Please execute the following order for plows, culti- 

vators, * * ete., to be delivered on board cars in Chilli- 
cothe, Missouri, marked for J. F. Lash 
QUANTITY. OLD GROUND PLOWS, TRON-BEAM, PRICE. 
2. No.6. 14-inch cut, medium steel landside....... ..........-+ #22 00 
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3. No. Extra. 16-inch cut, medium steel landside, three- 


(and other items of plows in detail.) 
CULTIVATORS. 
50. Iron-beam, Parlin’s patent, with shields 
19. Wood-beam, Parlin’s patent, with shields 

For which I agree to give you my notes payable with exchange, 
or by express, prepaid, at above list, for plows—less forty-five per 
cent, and payable all January Ist, 1879, with ten per cent interest. 
Cultivators, less net per cent, and payable January Ist, 1879, with 
ten per cent interest. 

ParRuin & ORENDORFF, 
Ter Taytor.”’ 

Heid, that though not a complete and perfect contract, this was a 
sufficient memorandum of a contract between J. F. Lash and Par- 
lin & Orendorff, so as to be admissib!e in evidence in an action by 
the former against the latter; and that parol evidence was admissi- 
ble to explain and apply it to the contract actually existing between 
the parties. 

When a written memorandum of a contract does not purport to 
be a complete expression of the entire contract or part of it only is 
reduced to writing, the matter thus omitted may be supplied by 
parol evidence. 


Appeal from Patnam Cireuit Court—llox. ANvREW ELutson, 
Judge. 


ReVERSED. 
A.W. Mullins tor appellant. 
Chas. I. Dobson for respondents. 


Wuystow, C.—This is an action for the breach of a 
certain contract, or memorandum in writing, alleged to have 
been executed by respondents to appellant, a copy of which 
will be found set out in the opinion, where it has been 
placed for greater convenience of reference. The petition 
alleges in substance, that plaintiff was engaged as a dealer 
in agricultural implements, lumber, etc., at Linneus, Mis- 
souri; that defendants were partners engaged in the manu- 
facture of agricultural implements at Canton, Illinois, and 
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in selling their manufactured goods ; that on February 22nd, 
1878, plaintiff purchased of defendants goods of their manu- 
facture amounting to $1,131.11; that defendants agreed to 
deliver said goods, within a reasonable time on board the 
cars, on the Hannibal & St. Joseph Railroad, at Chillicothe, 
Missouri, at which place they were then stored; that de- 
fendants’ agent, at the request of plaintiff, assorted said 
goods into three lots, one to be shipped to Meadville, one 
to Linneus and the other to Browning, all in said Linn 
county ; that the said agent, after having so separated and 
divided said plows and cultivators, boxed up and marked 
the lot of said goods to be shipped to Meadville, directing 
the same to B. L. Barbee, at that place, and made arrange- 
ments for the shipment of all of said goods; that defend- 
ants failed and refused to comply with said contract, but 
on the contrary, sold and delivered the goods to other par- 
ties, without the consent of plaintiff; and that plaintiff is 
and always has been ready to comply with the terms of 








said contract. 

The answer after admitting the partnership, and deny- 
ing generally all the other allegations of the petition, states 
that there was no money or other valuable thing paid as 
earnest to bind the pretended bargain sct out in plaintiff's 
petition, or in part payment thereon; nor did the buyer 
accept any part of said goods or actually receive the same; 
nor was there any note or memorandum of said pretended 
bargain in writing, made at the time alleged, or subse- 
quently, and signed by the defendants or any person o1 
persons to be charged with such contract or their agents 
lawfully authorized—to which there was a reply putting 
the new matter in issue. 

On the trial the plaintiff offered an abundance of evi- 
dence to prove the allegations of his petition, some portions 
of which the court admitted and others rejected. It seems 
that the negotiations began between one Taylor, as the 
agent of defendants, and plaintiff at Linneus, and were 
concluded by Taylor and one Coons as the agent of plaintift 
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at Chillicothe, where the goods were stored, and that, after 
everything had been completed, Taylor gave Coons the 
memoranduin sued on to hand to plaintiff to show what 
the contract was. The memorandum, the original of which 
is on file with the record here, was executed on a large 
general printed blank of defendants containing a list of all 
their goods, which they seem to have furnished their agents 
for taking orders. There was evidence tending to show a 
delivery; but both parties seem to have abandoned all other 
points in the case except the sufficiency of the memoran- 
dum, and nothing else need be noticed in the case. When 
the memorandum was offered in evidence, it was objected 
to by defendants and excluded by the court, for the follow- 
ing reasons, to which plaintiff duly excepted: (1) That 
the instrument is wholly unintelligible, and is insufficient 
in law to take the case out of the statute; (2) That it is 
void for uncertainty ; and (3) That it is not a note or mem- 
orandum of the “bargain” or “contract” set out in the 
petition, within the meaning of the statute against frauds 
and perjuries, and is otherwise insufficient, incompetent 
and irrelevant. At the conclusion of the plaintiff’s evi- 
dence, defendants offered and the court sustained a demurrer 
to the evidence; whereupon the plaintiff took a non-suit, 
and now brings the case here by appeal, which he has duly 
perfected. 

The only questions in this case relate to the sufficiency 
of the following instrument as a memorandum to take the 
case out of the Statute of Frauds, and the admissibility of 
parol evidence under it: 

“ CHILLIcoTHE, Mo., February 22nd, 1878. 
Messrs. Partin & Orenporrr, Canton, Ill.: 

Gentlemen: Please execute the following order for 
plows, cultivators, * * etc., to be delivered on 
board cars in Chillicothe, Missouri, marked for J. F. Lash: 
QUANTITY. OLD GROUND PLOWS, IRON-BEAM. PRICE. 
2. No. 6. 14-inch cut, medium steel landside $22 00 


-- 
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Zz 
> 
“I 


. Extra. 16-inch cut, medium steel land- 


SE, GD Ric cncncicsnscnscencanesevessene 22 00 
5. A 4. Wood-beam. 12-inch cut, medium steel 
ci decninnnibidinniiaatidaniniieaiiadianaie 14 25 
8. A 6. Wood-beam. 14-inch cut, medium steel 
I  bissicncinsinssininnnsancmnoneninebibanias 16 75 
2, A 7. Wood-beam. 16-inch cut, medium steel 
landside, three-horse..............scsseeeeeees 20 25 
CULTIVATORS. 
50. Iron-beam. Parlin’s Patent, with shields...... 14 50 


19. Wood-beam. Parlin’s Patent, with shields... 13 50 


For which I agree to give you my notes payable with 
exchange or by express, prepaid, at above list, for plows— 
less forty-five per cent, and payable all January Ist, 1879, 
with ten per cent interest from January Ist, 1879. Culti- 
vators, less net per cent, and payable January Ist, 1879, 
with ten per cent interest from January Ist, 1879. 

Parity & ORENDORFF, 
Per Taytor.” 


Respondents maintain, and the court below held, that 
it was void for uncertainty, and hence not a sufficient mem- 
orandum for any purpose. These questions must naturally 
be considered together. We entertain no doubt but what 
the memorandum is sufficient under our Statute of Frauds, 
as construed by this court. Certainly it is not complete 
and perfect in itself, so as to render it an artificially drawn 
contract; but it is sufficiently definite and certain on its 
face to render it admissible. Being clearly admissible, there 
can be no doubt under the authorities cited, but what the 
parol evidence rejected by the court was admissible to ex. 
plain and apply it to the contract actually existing between 
the parties. Parlin & Orendorff, the respondents, are the 
parties to be bound by this contract. It is signed by them 
by their agent, contains an order on them to deliver certain 
goods to John F. Lash, the appellant by name; it contains 
an exact description of the property to be delivered, with 
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the price to be paid for each article; it states the manner 
and place of execution; and it fixes the time and place of 
payment. This all seems plain enough. Tere then we 
have a paper signed by the parties to be bound, by a per- 
son purporting to be their agent, designating on its face 
the party to be benefited, describing the property to be 
affected, stating the price to be paid, fixing the manner and 
place of delivery, and providing the time and manner of 
payment. Applying the test of common sense to this pa- 
per, what else can it mean than that it is intended to con- 
tain the memorandum of a contract between Parlin & 
Orendorff and John F. Lash, all the details of which have 
not been fully reduced to writing? We cannot read it in 
any other light. 

The rejected parol evidence tended to show that Tay- 
lor was the duly authorized agent of respondents, and as 
such had the goods in his custody at Chillicothe, with power 
to sell them; that he went to appellant’s store in Linneus, 
and endeavored to sell them to him; that appellant thought 
there were more of them than he could dispose of, and 
asked time to look around and see if he could not job some 
of them off in the surrounding towns of his county; that 
time was given, and ascertaining that he could so dispose 
of a sufficient quantity of them to justify the purchase, appel- 
lant sent Coons as his agent, to Chillicothe, to close the 
trade with Taylor; that Coons did close the trade with 
Taylor as directed, exactly as stated in the memorandum ; 
and that when it was so closed, and certain dispositions had 
been made of the goods, looking to their shipment accord- 
ing to the disposition made of them by appellant, Taylor 
executed this memorandum and gave it to Coons to deliver 
to appellant as evidence of the contract they had concluded. 
There was other evidence, but the tendency of sufficient 
has been fairly stated to show its admissibility. Some por- 
tions of it may have been incompetent and irrelevant, but 
those questions need not be determined now. ) 
The case of O'Neil v. Crain, 67 Mo. 250, scems entirely 
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conclusive of this case. On pages 251, 252, Norton, J., 
disposes of this general question, and the sufficiency of the 
memorandum there involved, and the admissibility of parol 
evidence to explain it, very tersely, thus: “ Parol evidence 
is clearly-inadmissible to contradict, alter or vary a written 
contract, but when a written memorandum of a contract 
does not purport to be a complete expression of the entire 
contract, or part of it only is reduced to writing, the mat- 
ter thus omitted may be supplied by parol evidence. Roll- 
ins v. Claybrook, 22 Mo. 407; Moss v. Green, 41 Mo. 889; 
Briggs v. Munchon, 56 Mo. 467; 1 Greenleaf Ev., § 284 a. 
The memorandum offered in evidence was as follows: 
‘Brookfield, September 10th, 1874. William O'Neil, you 
will please get in 860 hogs instead of 250, if you can, so as 
to make three car loads at your place. Be careful about 
the weight. I. I. Crain, Bro. & Co.’ The memorandum is 
silent as to the price to be paid, and does not purport to 
express the entire contract, and the evidence offered to ex- 
plain it in this particular, being in nowise contradictory to 
the writing, was, under the authorities cited, properly ad- 
mitted.” And the other Missouri cases cited in the opinion 
fully sustain the conclusion reached, as well as the mem- 
orandum in question here. Moore v. Mountcastle, 61 Mo. 
425. 

Respondents’ counsel stoutly maintain the insufficiency 
of this memorandum and cite numerous authorities to 
sustain his position. Browne on the Statute of Frauds is 
cited and very much relied on; but a critical examination 
of the sections cited will show that they tend to establish 
the contrary conclusion. For instance, Mr. Browne in the 
fourth edition of his work, section 372, says: “It is nec- 
essary that the memorandum should show who are the par- 
ties to the contract by some reference sufficient to identify 
them ;” and he cites Champion v. Plummer, 1 Bos. & P.N. 
P. 252, as a leading case on the subject, in which “the 
memorandum was duly signed by the vendor but the name 
© the purchaser nowhere appeared.” The court said the 








SUPREME COURT OF MISSOURI, 


Lash v. Parlin. 











memorandwm imported a sale to any other person as well 
as the plaintiff. Notso in the case at bar. Here the mem- 
orandum is duly signed by the vendors, by their agent, 
Taylor, and the name of John F. Lash, the appellant, is 
designated on the face of the paper as the other party ; and 
it is not difficult to perceive from the entire paper that he 
was the intended purchaser. What was his name there 
for? Again, Mr. Browne says: “As to the identification, 
it is sufficient if, upon the memorandum, in addition to its 
having the signature of the party to be charged, it appears 
with reasonable certainty who the other party to the con- 
tract is.’ And as to the admissibility of parol evidence to 
show the agency, he says: “And the fact that the person 
to whom such a letter was addressed was the agent of the 
plaintiff, and received it in that character, may be proved 
by parol evidence, to show the plaintiff to be the real 
promisee.” The case put in section 874 as deciding the 
contrary, is manifestly not in point here, while those cited 
in sections 875 and 376 fully sustain the memorandum in 
this case, and the admissibility of the rejected parol evi- 
dence. On these authorities alone, the case might well be 
' decided against respondents. We have carefully examined 
all the other authorities cited by counsel for respondents, 
and are unable to find anything in them impairing the con- 
clusions reached by those cited above, or materially affecting 
the memorandum in this case. Some are obviously not in 
point, others relate to lands, and others are in conflict with 
our own cases cited above. Many strong cases might be 
cited in support of this memorandum, but regarding the 
cases in this court as entirely satisfactory on both points 
discussed, we do not deem it necessary to pursue the sub- 
ject further. 

For the reasons stated the judgment should be reverse« 
and the cause remanded. All concur. 
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SuTHERLAND Y. Ilo~mEs, Appellant. 


1. Public Roads: peririon ror opENING. A petition for the opening 
of a new road need not show in express terms that the road will be 
in the county where the proceedingsare had. If it defines the loca- 
tion by reference to government surveys, to the names of persons 
and farms to be touched, and intersections with other known high- 
ways in the county, it will be sufficient. 


: NOTICE OF PROCEEDINGS. The road law requiresnotice to be 
given of the presentation of a petition for the opening of a new 
road; but does not require copies of the petition to be posted. If, 
however, such copies are posted, the law will be complied with. 

. Itis noterror for the circuit court, on appeal from an order 
of the county court establishing a new road, to permit one of the 
viewers to testify that no one was present when the view was taken, 
and that no witnesses were examined. 


: OATH OF COMMISSIONERS. Even if the law as it stood in 1877 
required the viewers to take an oath, it was not necessary that it 
should be taken in advance. If their report was made under oath 
it was sufficient. 


5. . Any step required by the road law to be taken, not being 
& jurisdictional fact, will be presumed to have been taken, unless it 
affirmatively appears to have been omitted. 

: APPEAL TO CIRCUIT CouRT. Under the road law of 1877 a 
party dissatisfied with an order of the county court establishing a 
road might appeal from the whole order or only from the assess- 
ment of damages. If he limited his appeal to the latter, the circuit 
court had only to do with that and was not bound to inquire whether 
the requisite number of petitioners had signed, the requisite notice 
been given, ete. 

















Appeal from Johnson Cirenit Court—Hox. Noan M. Givay, 
Judge. 


AFFIRMED. 
S. P. Sparks and W.W. Wood for appellant. 
F, (. Farr for respondents. 


Pututes, C.—This is a proceeding instituted by the re- 
spondents, D. L. Sutherland and others in the county court 
of Johnson county, for opening a new road in said county. 
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The appellant, Rufus E. llolmes, through whose land the 
proposed road would run, filed objections claiming damages, 
as by statute in such cases provided. IIe had a hearing in 
the county court on the issues thus made. From the judg- 
ment of the county court he appealed to the circuit court, 
where his damages were re-assessed, and the order of the 
county court directing the road to be opened was affirmed. 
From this judgment Holmes brings the case to this court 
on appeal. The objector assigns various errors, assailing 
the proceedings of the lower court for alleged irregularities 
as well as for lack of jurisdiction. These objections will 
be considered in their order. 

I. It is claimed that the petition for the road does not 
show that the proposed road isin Johnson county. We 
think sufficient appears, taking the whole petition together, 
to indicate that the road lay in Johnson county. The peti- 
tion is addressed “to the county court of Johnson county, 
Missouri.” The location and direction of the road are 
given, with the sections, townships and range, and the names 
of persons and farms touched by it, as also its intersection 
with other known public highways in the county. These 
were certain to a common intent, and such as would leave 
no reasonable mind in doubt as to the situs. Long v. Wag- 
oner, 47 Mo. 178; Lowe v. Williams, 51 Mo. 252; Norfleet 
v. Russell, 64 Mo. 176 

II. It is objected that the preliminary notice of the 
intended application for this road was insufficient. It ap- 
pears that copies of the petition itself were put up, whereas 
the statute, (§ 7, p. 395, Laws of 1877,) then applicable to 
the case, provided for notice “by printed or written hand- 
bills.” The petition, a copy of which was put up, showed 
that it was addressed to the county court of said county at 
the “ November term, 1878.” Surely appellant ought not 
to complain that the petition itself was put up displaying 
to every one interested the exact line of the road, the names 
of all the petitioners and the Jands touched. As the object 
of the notice was to afford to interested parties an oppor- 
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tunity to be present at court, and as this objector did attend 
the court on the notice, the statutory object in requiring 
notice was subserved, so far as the appellant is concerned. 

Ill. Error is alleged on account of the imputed action 
of the circuit court, in permitting one of the commissioners 
sent out by the county court to view the line of road and 
assess damages, to testify as to the manner in which he 
arrived at this conclusion. It is enough to say that the bill 
of exceptions does not sustain this objection on the matter 
of fact. The witness, Caldwell, did not state the manner 
in which the commissioners arrived at their verdict, He 
merely stated that no one was present at their view, and 
they examined no witnesses. 

IV. Complaint is also made that the trial court erred 
in permitting petitioners to read in evidence on the hearing 
in the circuit court the report of the commissioners in the 
county court. A sufficient answer to this is, that the bill 
of exception recites: “It is agreed that the transcript of 
the trial of this cause in the county court, and the original 
papers, shall be considered in evidence.” No objection 
was then made nor was any exception thereto taken at the 
time. 

V. Itis suggested for error that the commissioners 
did not take the oath of duty prior to entering upon their 
office. Theact of 1877, under which they were acting, did 
not prescribe any oath. But even if section 18 of the Road 
Law, (Wag. Stat.,) was not repealed, we are not prepared 
to say that the requirement of this oath involved any juris- 
dictional question. Be that as it may, the fact appears that 
the commissioners did make oath to the report before it 
was acted on, declaring that they had “honestly, faithfully 
and impartially discharged the duty devolving upon us by 
virtue of said appointment.” This, we think, met the spirit 
of the law. Again, this report and certificate were read in 
evidence by agreement. No objection nor exception was 
taken or saved, nor is this alleged error even called to the 
attention of the court in the motion for a new trial. 

78 Mo Sup. REpts.—26 
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VI. It is next urged that it does not appear that the 
petitioners asking for this road were frecholders, nor that 
the commissioners were freeholders. The first of these ob- 
jections is not borne out by the facts. The petition states 
the fact, and is expressly found by the county court, as 
shown by the record admitted in evidence by agreement. 
As to the second objection—touching the special jury sent 
out by the county court—it is presumable in such case that 
the court followed the statute. It not being a jurisdic- 
tional fact, it was not necessary that it should appear affirm- 
atively. No such objection was made by the objector to 
the court at the time of the appointment. 

Appellant contends, however, that as the trial in the 
circuit court is one de novo, the record and evidence ought 
also to show that the circuit court found the jurisdictional 
fact of the requisite petitioners, notice, etc. It occurs to 
me that in this suggestion counsel misconceive the real 
subject matter of litigation in the circuit court, as presented 
to it by the appeal taken from the county court. Section 
5, act of 1877, provides that: “Any person aggrieved by 
the action of the commissioner may file his objections in 
writing to such report, and thereupon the said court shall 
appoint three freeholders to act as a jury, who shall view 
the premises, etc., and assess the damages.” Section 37 
providesthat: “In all cases of appeals being allowed from 
the judgment of the county court, assessing damages, or 
for opening any road, the circuit court shall be possessed 
of the cause, and shall proceed to hear and determine the 
same anew.” The appellant did file his objections. To 
what did he object? Simply and only on account of his 
damages. He asked for the special commissioners to assess 
his damages. Failing to obtain damages in the county 
court, he appealed to the circuit court. Section 87 above 
named, manifestly contemplates that an appeal will lie 
from the assessment, or the order opening or vacating a 
road, separately. The appellant by his written objections 
in the county court, indicated his grievances. Tle appealed 
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on account of his failure in the lower court to obtain dam- 
ages. That, then, was the cause he had in the circuit court, 
and that was the matter which the court was to “ proceed 
to hear and determine anew.” It is well enough for the 
circuit court to see that jurisdiction had attached in the 
lower court over the subject matter. This would be ascer- 
tained from the record sent up from the county court. For 
the purpose of the issue on trial tendered hy the appeal in 
this case, that was sufficient. 

There are other errors complained of, but they are 
trivial. There being no substantial error in the record, the 
judgment of the circuit court should be affirmed. All 


econeur, 





torvLE ef al., Appellants, Vv. JoNEs. 


1. Practice in the Supreme Court: Equiry. Even in equity cases, 
the Supreme Court deems the conclusions of the trial court upon 
issues of fact entitled to consideration where such court and a jury, 
with the witnesses before them, have successively reached the same 
conclusions. 

Cask apsupGED. Ina suit to cancel a deed of trust as voluntary 
and fraudulent, questions were submitted toa jury whether the 
note secured by such deed of trust was voluntary or not, and whether 
it was given for money loaned or not, and the jury found for the 
defendants, and the court subsequently, upon the same and addi- 
tional evidence, adopted the findings of the jury and dismissed the 
bill; there was positive testimony that the payee in such note had 
money at the time, and made the loan: Held, that the judgment 
would not be reversed because of testimony of neighbors of the 
payee that they did not know he had money, and that his conduct, 
upon such supposition, was strange and unusual. 


Appeal Jrom Ray Clreurt Court.—Hon. GEO. W. Duyn, 
Judge. 


AFFIRMED. 
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Wallace & Chiles tor ayypellants. 
Rathbun & Shewalter for respondents. 


Norton, J.—It appears from the record in this cause 
that defendant, Alfred Jones, on the 23rd day of July, 
1863, conveyed by deed of trust certain lands in Lafayette 
county to secure the payment of certain debts therein men- 
tioned, among which was a debt to Thomas J. Jones for 
$5,350, and interest, evidenced by a note of said Alfred 
Jones dated October 5th, 1857. The plaintifts in this suit, 
who were creditors of said Alfred Jones, obtained judg- 
ments against him upon their respective demands in the 
Lafayette county circuit court in May, 1864, upon which 
executions were issued and the land conveyed by said deed 
of trust levied upon and sold, at which sale plaintiffs became 
the purchasers. Plaintiffs, after having a deed under said 
purchase, instituted the present proceedings in the circuit 
court of Lafayette county in October, 1867, and in their 
petition, after reciting the above facts, in substance allege 
that said deed of trust executed by said Alfred Jones in 
July, 1863, was made by him to defraud his creditors, and 
that said note of said Alfred Jones to Thomas J. Jones was 
fictitious, fraudulent and void as to said plaintifts, and that 
said Alfred was not in fact and truth indebted to said 
Thomas on said note. The petition concludes with a prayer 
asking that the said deed of trust, as to them, and the said 
note to Thomas Jones, be declared and decreed to be vol- 
untary, fraudulent and void, and that it be cancelled. The 
allegations of the petition were put in issue by answer, and 
upon a trial of the cause in the Ray county circuit court, 
where it had been transferred by change of venue, judg- 
ment was rendered for defendants, and the bill dismissed. 

From this judgment plaintiffs have appealed and seek 
a reversal thereof upon the ground that it is not sustained 
by the evidence. It appears from the record before us that 
the court submitted to a jury the following issues arising 
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under the pleadings, viz: (1) Was the note from Alfred 
Jones to Thomas J. Jones for $5,350, dated October 5th, 
1857, mentioned in the deed of trust, voluntary and with- 
out consideration? On this issue the plaintiffs affirmed and 
the defendants denied. (2) Was the said note given for 
money loaned by Thomas Jones to Alfred Jones amounting 
to the sum specified inthe néte? On this issue defendants 
affirmed and plaintiffs denied. 3 

It further appears that the jury returned a verdict find- 
ing both issues for defendants, and that subsequently the 
court heard all the evidence in the case, including evidence 
not given before the jury, adopted their finding, found the 
other issues for defendants and dismissed the bill. On the 
trial four witnesses, viz., Thomas Jones, Alfred Jones, Will- 
iam Duggins and Mrs. Duggins testified that the note in 
question was executed by Alfred to Thomas for money 
actually loaned at the time of its execution; that the 
dwelling house of said Alfred had been burned, and that, 
while he was rebuilding a house estimated to cost from four 
to six thousand dollars, he lived ina cabin on the farm 
with Duggins, and the money was borrowed to expend in 
rebuilding his dwelling. The record fails to show any evi- 
dence indicating that at that time said Alfred was either in 
debt or in embarrassed circumstances, or that any motive 
whatever existed for the voluntary execution of the note 
to Thomas without any consideration. There was also the 
evidence of Joseph and Thomas Shelby showing that said 
Thomas was a frugal, industrious man, that he had been 
in their employ, had loaned one of them $1,000, and that 
about the time said note was executed they paid him about 
$1,600. 

The plaintiffs sought to overthrow the case thus made 
by the evidence of a number of witnesses who testified that 
they were acquainted with Thomas Jones, before and at 
the time said note was given, and that they did not know 
of his having any money. We deem it unnecessary to 
enter into a detail of this evidence, inasmuch as the result 
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of it would be only to show that the witnesses testifying 
did not know that said Jones, at or before the execution, 
had money. The case has been once before in this court and 
is reported in 60 Mo. 454, where the evidence is given in de- 
tail. The evidence given on the trial after it was remanded 
is substantially the same as in that case, with the exception 
that three witnesses, viz., Wm. Nelson, John Nelson and 
McGrainner were introduced, and the depositions of Cather 
and Bullard were read on the last trial to the effect that it 
Thomas Jones had money they did not know it; that they 
had some opportunities of knowing; that for aught they 
knew he might have had money. 

In view of the fact that the jury, which had the wit- 
nesses before them, found the controlling issues in the case 
for defendants, and in view of the further fact that the 
court, after the verdict was rendered, had the witnesses be- 
fore it and reached the same conclusion that the jury did, 
the judgment of the trial court is entitled to some consid- 
eration, and should not be overturned, except for more 
urgent reasons than those which have been urged by coun- 
sel, and we may well dispose of the case by saying, as was 
said when the case was before this court in 60 Mo., supra, 
when, after reciting the positive testimony of Alfred Jones, 
Thomas Jones and Mrs. Duggins and William Duggins to 
the actual loan of the money and the execution of the note, 
and the evidence of Ilenry Jones and Joseph Shelby as to 
the fact of his having money, it was observed that “ we 
would not be authorized to hold that all of these witnesses 
are guilty of perjury simply from the fact that the neigh- 
bors of Thomas J. Jones did not know that he had money, 
and because his conduct in reference to his money was 
rather inconsistent with the usual conduct of young men 
similarly situated.” 

The case seems to have been tried in conformity with 
the theory of the court when 1t was here before, and the 
judgment will be and is hereby affirmed, with the concur- 
rence of the other judges. 
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West v. Bunpy e¢ al., Appellants. 


Specific Performance: sratuTE or FRAUDS. A promise to give land, 
whether written or verbal, will not be enforced upon the mere proof 
thereof ; but where the promisee, induced by and relying upon such 
promise, has entered into possession and made improvements, has 
incurred obligations and expended money for and on account of 
such land, and has thereby changed his condition in life, equity will 
compel performance of the promise which, in such case, is regarded 
as no longer voluntary, but as founded ona valuable considera- 
tion, and, although verbal, as not within the statute of frauds. 


Appeal from Andrew Circuit Court—Ton. Il. 8. Ketrey, 
Judge. 


AFFIRMED. 


I. Douglass and W.W. Caldwell for appellants. 
Wm. Heren § Son for respondents. 


Martin, C.—This was a suit in equity, commenced on 
the 16th day of February, 1877, for the purpose of adjudg- 
ing and enforcing a contract for the conveyance of a far. 
It was brought by the heirs of Marion Bundy against Mil- 
ton J. Bundy and Mary A. Adams, the widow of James 
A. Bundy, deceased. It is alleged in the petition that in 
February, 1870, James A. Bundy, deceased, was owner in 
fee of thé farm in controversy, situated in Andrew county, 
containing about 400 acres; that sometime in the same 
month, for a good and valuable consideration, he gave this 
farm to Marion and Milton, who were his two sons; that 
immediately thereafter Marion went into possession, and 
Milton soon after entered with him into the joint posses- 
sion thereof; that they expended great labor and large 
sums in making valuable improvements thereon, claiming 
the same as their own; that said James A. Bundy, the 
donor, promised to deed the farm to them and made out 
deeds for the same, but neglected to deliver the same as he 
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had promised ; that Marion died in possession of said farm 
intestate and unmarried, and that plaintiffs are his heirs. 

It is further alleged that after the death of Marion, 
his brother Milton, in 1873, brought suit against James A. 
Bundy, the donor, to compel a specific performance of his 
contract to givea deed; that said suit was compromised 
by a decree vesting the whole title in said Milton; that in 
the decree the right of Marion to one-half of the farm was 
recognized, and that said Milton gave his notes in the sum 
of $5,000 therefor to said James A., secured by a deed of 
trust on the land deeded to him as aforesaid. It is alleged 
that said James A. died in July, 1875, and that the heirs 
of said Marion, plaintiffs to this suit, are also the heirs of 
suid James A. The plaintiffs claim that said Marion was 
entitled in equity to one undivided half of said farm, and 
that the same is vested in the plaintiffs. It is prayed that 
the judgment in the compromise suit be set aside, and that 
Milton J. be adjudged to convey an undivided half of said 
land to plaintiffs. 

After the suit was brought, Mary A. Adams, the widow 
of James A. Bundy, and her second husband, upon their 
joint application, were made parties to thesuit. Milton J., 
being a non-resident, came in after publication, and suffered 
default while personally present in court. This left the 
litigated part of the controversy to go on between the 
plaintiffs and the widow of James A. Bundy, who claimed 
to be his sole devisee and owner of the notes and deed of 
trust. In her answer, after admitting the ownership by 
James A. Bundy, and the fact of the suit and the compro- 
mise, she makes denial of the petition. She also sets up 
new matter, to the effect that the notes and deed of trust 
were given to James A. Bundy in consideration of his pro- 
curing a quit-claim deed to said Milton from one Douglass, 
who possessed the legal title to the land; that the quit- 
claim was procured and the notes and deed of trust were 
delivered to said James A. in his lifetime, who assigned 
and delivered them to her trustee for a good and lawful 
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consideration ; that she is the legal owner of the notes and 
deed of trust; that Milton J. is possessed of no property 
in this State out of which the same can be made; that 
James A. Bundy died in April, 1874, and left her sole de- 
visee as to all his real and personal property; that as the 
widow of James A. she is entitled to one-third of the land 
and notes in the right of dower; that Milton J., in 1875, 
entered into possession and is now wrongfully in possession 
of said undivided third, unjustly withholding the same and 
the rents and profits thereof. The court found the issues 
in favor of the plaintiffs, and rendered a decree to that effect 
on the 10th day of December, 1877. Mrs. Adams and her 
husband have prosecuted this appeal. 

It only remains for us to determine whether the evi- 
dence supports the decree. It will be necessary for us to 
recite the substantial part of the testimony, noting the con- 
troverted points to which it was directed. That the testi- 
mony should be conflicting in a case of this kind is to be 
expected. Notwithstanding this, the equity to be adminis- 
tered in this case ought to be clear and commanding, to 
justify the issue of its extraordinary and far-reaching man- 
dates. The counsel for the defendants have furnished a 
very elaborate and able brief discussing the principles which 
govern the character of this class of actions. This is alto- 
gether unnecessary. The equity invoked by the plaintiffs 
has been so often recognized and defined in the decisions of 
this State that nothing is left for conjecture or debate. An 
agreement for the gift of lands will not be enforced against 
the donor upon mere proof of the promise or undertaking 
to give, however clearly it may be proved, and whether it 
be written or verbal. As long as the obligation is execu- 
tory and rests solely upon the declarations, promises and 
undertakings of the donor, he may revoke it and equity 
will not compel him to fulfill it. But when the promise 
has been accepted in good faith, and the donee on the 
strength of it has changed his condition in life, entered into 
possession of the land, made improvements, incurred obli- 
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gations and expended money for and on account of it, equity 
will compel the donor to keep his agreement and make 
perfect his gift. Under these circumstances it is held that 
the acts and doings of the donee take the promise out of 
the statute of frauds if it is by parol. And whether writ- 
ten or not written, it ceases to be any longer a voluntary 
agreement; the acts and doings aforesaid of the donee tak- 
ing the place of and constituting a valuable consideration 
to support the promise and call for its enforcement. There 
is no doubt about this being the law in this as well as most 
of the states. J7ulsa v. [Talsa, 8 Mo. 803; Sutton v. Hay- 
den, 62 Mo. 101; Sitton v. Ship, 65 Mo. 297; Lobdell v. 
Lobdell, 36 N.Y. $27; Freeman v. Freeman, 43 N.Y. 34; 
Peters v. Jones, 85 Iowa 512; Bright v. Bright, 41 Til. 97; 
Shepherd v. Bevin, 9 Gill 82; Neals v. Neals, 9 Wall. 1. 
The only difficulty which is encountered attends the 
application of these principles to the contradictory and con- 
flicting testimony which is almost invariably presented in 
this class of actions. It appears from the evidence that, in 
1869, James A. Bundy was a gentleman of considerable 
wealth, valued at $35,000, or more, residing in Galesburg, 
Illinois, his wife still living; that he had two sons named 
respectively Marion and Milton, both married men; that 
Milton was residing in Kansas on a farm of his own which 
his father had helped him to purchase; that Marion was 
a man of dissipated habits, whose wife had been compeiled 
to leave him and sue for divorce; that his father thought 
it would be beneficial to him to settle him down on a farm, 
and to that end looked round for one; that after examin- 
ing several in company with Marion, he finally concluded 
a purchase of the one now sued for, which pleased him, 
and bought it from Mr. Sanders, the owner, for $14,000, of 
which three or four thousand dollars were paid down in 
cash, and the balance in the following March, when posses- 
sion was to be given. At the time of the purchase Mr. 
Bundy declared frequently that the farm was bought for 
Marion, and that he intended he should have it. Marion 
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entered upon the place at once in 1869 with the license and 
permission of Sanders, and was allowed to do anything 
there which would not conflict with his work or interest. 
Ile boarded with Sanders, hired men and planted hedges 
and re-set railfences. In the spring of 1870, he purchased 
property for the farm, but with money furnished by his 
father. James A. Bundy, after shipping some hogs to the 
farm, came out from Galesburg about the Ist day of March. 
On being asked when he purchased the farm, to whom the 
deed should be made, he said, after some little hesitation, 
to himsclf, conveying the impression that he wanted to see 
how Marion would concuct himself. Mr. Sanders testified 
that Marion reccived the farm and regulated it as his own. 

It scems that prior to this purchase the father in com- 
pany with Marion had visited Milton in Kansas, and gave 
him to understand they were looking at farms in Missouri, 
had selected this one but would not buy till it was seen by 
their mother; that immediately after it had been seen by 
her, and had been purchased, James A. Bundy wrote to 
Mitton to that effect, but did not say for whom he had 
bought it; that in December, 1869, after the death of Mrs. 
Bundy, the father wrote to Milton that the farm was large 
enough tor both Marion and himself, and that if he would 
go over to it he would give itto them. This letter was 
lost. Multon, on receiving the letter, visited the farm in 
December, 1869, found Marion on it with the Sanders fam- 
ily, stayed a week, and then returned to K:nsas to prepare 
to remove his family. He was accompanied with Marion 
who stayed till January Ist, 1870, when they both returned 
to the Missouri farm taking along some goods. Af*er stay- 
ing in Missouri a few days they returned to Kansas, made 
sale of Milton’s goods and returned again to Missouri. 
Their father was then on the farm. In February, 1870, 
Milton unloaded a part of his goods, when a misunder- 
standing took place between him and his father about the 
management of the place, and after staying two weeks he 
moved back to Kansas, 
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In May, 1870, James A. Bundy returned to Galesburg, 
where he stayed til] October, 1870. He then took a trip to 
California, and there married his second wife, defendant in 
this case. He returned with her to the farm in December, 
1870, where he remained some time, then returned to Gales- 
burg where he stayed a few months, and then went to 
Massachusetts. These must have been only temporary 
trips, as Mrs. Adams testifies that they resided on the place 
from December, 1870, till October, 1871, when they went 
to California on account of Mr. Bundy’s health. They re- 
turned in March, 1872, to the farm, and left it for Gales- 
burg m May, 1872, where they continued to reside. During 
this year Marion was paralyzed by a fall from his horse, so 
that he became a helpless invalid who had to be fed at the 
table. In October. 1872, James A. Bundy wrote a letter to 
Milton saying that he intended to give them the farm. On 
the faith of this letter he moved to it, again leaving his 
farm in Kansas. In this letter, which is lost, Milton was 
invited to come and take charge of the farm, take care of 
Marion. who was an invalid, and not expected to live long, 
and lave the whole farm on Marion’s death. Milton moved 
on the farm, took care of Marion till he died in 1873, and 
continued to reside on it and use itas hisown. He divided 
the rents and profits with Marion till his death, and after 
that received them entirely to himself. During this time 
he broke up twelve or sixteen acres of wild land, trimmed 
hedges, repaired fences, built a feed lot, put in a pump 
seeded down about ninety acres in grass and paid taxes and 
insurance on the place. Waterhouse, a witness, corrobor- 
ater Milton in respect to declarations by his father that the 
place was to be given to the boys, and that Milton was to 
have it after the death of Marion. 

Matters thus continued till 1873, when it would seem 
that Milton became solicitous about the promised convey- 
ance, and writes to his father about it. On the 12th day 
of February, 1873, his father, from his home in Galesburg, 
answers as follows : 
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“ GALEsBURG, ILL., February 12th, 1873. 

“Mitton: Ihave just got and read your long letter. 
I just mailed you a long letter. Iam perfectly surprised 
at your letter, and in answer will only say that I have made 
a deed to you and Marion to the farm; I fully intend you 
to have it. You need have no fears of my going back on 
what I say to you.” 

On the 8rd day of May, 1873, the father writes again : 

“ GALEsBURG, ILL., May 3rd, 1878. 

“Mitton: I undertake to answer your unwise letter 
again. I wrote you to Kansas on this subject, and I sup- 
posed that would be a finality in the matter, ete. You 
have no reason to dispute my word as you do, when I tell 
you time and again the same thing—that I have made : 
deed to the farm to you and Marion, andI did it under 
standingly, and have no disposition to want to change it. 
Ihave not said a word nor hada thought of selling the 
place. Ihave no care of it whatever—leave that matter 
entirely with you and him. I shall pay no attention to it, 
no more than if I had never owned it. You and him can 
do just as it suits you. NowI wrote you this much to 
Kansas.” 

These letters contained other matters which need not 
be mentioned here. They would seem to indicate that the 
inner life of the Bundy family was somewhat wanting in 
that domestic sweetness and repose which nothing but 
mutual confidence and affection between its members can 
guarantee or preserve. There are several letters from Mil- 
ton to his father in September, October and November, 
1873, in which it is evident he is disappointed at not getting 
the promised deed for the place. He describes the condi- 
tion of his place in Kansas as depreciated and wasted, by 
reason of his absence in Missouri, and intimates that he 
cannot give up the Kansas place and continue on the Mis- 
souri farm any longer than the coming season, while the 
title was still withheld from him. Marion was dead and 
Milton was settling up his aftairs. 
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Late in 1873 Milton brought suit against his father to 
compel a conveyance of the land according to his promises. 
On the 9th day of June, 1875, this suit was compromised. 
At the time of the compromise, it appears that the title of 
James A. Bundy had been conveyed to Leander Douglass, 
one of Mrs. Bundy’s present attorneys, on the 13th day of 
November, 1873. By the compromise the full title to the 
land was vested in Milton Bundy by execution of a quit- 
claim deed from said Douglass. Milton then executed a 
deed of trust upon the whole tract to secure $5,000 payable 
to Mrs. Bundy’s trustee. The next month James A. Bundy 
died, leaving a will wherein he bequeathed $5 apiece to 
each of his children and grandchildren, and the balance of 
his estate, amounting to about $25,000, he devised to his 
widow. 

It is objected by the counsel for appellant that the evi- 
dence is too vague and uncertain to establish the existence 
of a contract or promise toconvey. If the promise to con- 
vey is to be gathered from the repeated declarations of the 
donor, the objection might be considered, but even then I 
am inclined to think that they disclose with sufficient cer- 
tainty the intent of the donor to convey the farm to his sons, 
and this is the ultimate fact to be proved. Sutton v. Hayden, 
62 Mo. 101. But outside of the oral declarations, the as- 
surance that the farm was theirs is written down so clearly 
in his letters as to leave no doubt about the matter. These 
letters also corroborate Milton in his testimony that similar 
letters had been written to him while he was in Kansas in 
October, 1872, upon the faith of which he came the second 
time and took possession of the farm. The testimony of 
Mrs. Adams, that the sons were as tenants and not as 
donees, is not sustained by anything I have been able to 
discover, which points toa tenancy. What was said by 
Marion about the farm when creditors visited him for pay- 
ment, is not entitled to much weight in the determination 
of the true relation which existed between him and his 
father. The same is true about the power of attorney which 
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he held. I am satisfied that the court was right in adjudg- 
ing the gift which had been accepted and acted upon so 
long by the sons, that it would have been a wrong on 


the part of their parent to refuse to keep his promise of a: 


deed. 

It may to a casual reader seem strange that, if the 
parent actually intended to give his sons this farm, he should 
have been so vacillating in his conduct. By his second 
marriage, in 1870, a new member was introduced into the 
family, whom he had undertaken to provide for. It is nat- 
ural that she should not favor the fulfillment of the promise. 
It is evident that she possessed sufficient influence to over- 
come his written and oral wishes in the matter. The same 
influence which could obtain a secret deed from him to her 
attorney, and secure a will which gave everything he died 
possessed of, disinheriting children and grandchildren, must 
have been sufficient to forbid the promised conveyance. It 
certainly was sufficient, after a deed to the farm was deliv- 
cred to her attorney in November, 1873. After that the 
donor was no longer able to doas he wanted to. The secret 
deed and the will constitute the key of the situation, which 
unlocks the chambers to his home in’ Galesburg, and ex- 
hibits the donor promising the Missouri farm to his sons, 
while being secretly persuaded to give it to his wife. In 
his deposition taken in the suit of his son Milton against 
him, he says: “I encouraged the plaintiff (Milton) to be- 
lieve J intended to give him the farm in my letters, and in 
no other way.” Upon the whole I am satistied that the 
evidence supports the decree. 

The widow was not entitled to dower in this land, be- 
cause her husband had impressed it with the trust in equity 
prior to hissecond marriage. But as sole devisee under the 
will of her husband, James A Bundy, she is owner of that 
. portion of Marion’s half which he inherited from Marion as 
well as that portion he inherited from his daughter Angeline 
Gordon who died after Marion and before the testator, ag- 
eregating about five-fortieths of the whole title. Milton is 
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entitled to asimilar quantity in the same way. The interests 
of all parties in the land ought to be recited. The decree 
will be reversed and cause remanded with directions to enter 
a modified decree for plaintiffs, reciting the interests and es- 
tates of the parties according to the evidence in the record 
as set forth in this opinion. Puiips, C., concurs; Wuins- 
Low, C., absent. 





Henry et al., Appellants, v. McKER tie. 


1. Administrator or Curator’s Sale: wHEN APPROVED, VESTS TITLE, 
witHouTt MORE. When a sale by an administrator or curator under 
an order of court has been regularly approved by the court, this 
fact of itself passes to the purchaser an equity for the legal title, 
which equity, notwithstanding an irregular deed or the want of any 
deed, the court will enforce in his favor by denying recovery in 
ejectment by the heirs, or by vesting him with the perfect title; 
provided, always, that he has on his part complied with the terms 
of the sale. 

: WHEN NOT APPROVED, PURCHASER’S EQUITY: ITS NATURE AND 
EFFECT: ESTOPPEL, When the sale has not been approved, no title 
either legal or equitable passes to the purchaser; but he has an 
equity for a return of the purchase money, and re-imbursement for 
the benefits received by the heirs and for improvements which en- 
hance the value of their lands. The extent of this equity is to be 
ascertained by an account of his expenditures and receipts. The 
effect of it is to suspend the right of recovery until the amount 
coming to’him shall be ascertained and paid. It is administered 
upon the theory that the title has not passed to the purchaser, but 
that he has a charge or lien for his outlays and improvements made 
in good faith. It does not spring from or depend upon the law of 
estoppel ; neither does it exclude the purchaser from lawfully claim- 
ing the title under the law of estoppel in a proper case. 

: WHEN PREMATURELY APPROVED—IN THE CIRCUIT COURT. 
When the sale has been prematurely approved in the circuit court, 
as this is a court of general jurisdiction, the sale is valid, and the 
equity of the purchaser is for a perfect title, and will defeat recovery 
in ejectment. 





, IN THE PROBATE CouRT. When the sale has been 
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. prematurely approved in the probate court, this fact was by the 


earlier decisions in this State regarded as equivalent to no approval 
at all. The sale was regarded as absolutely void and passing no title 
either legal or equitable, and the purchaser had only such equities 
as he would have had if there had been no.approval. But this 
doctrine has been overruled by the later decisions, and such sales 
are now held to be as valid as if the approval had been in the cir- 
cuit court, on the ground that the same presumptions of validity 
must be entertained in respect to judgments and orders of the pro- 
bate court in matters relating to the administration of estates, as 
are accorded to the judgments and orders of the circuit court. 

: EVIDENCE OF APPROVAL. The approval of the sale by the 
court need not necessarily appear by a formal entry. It issufficient 
if the approval can be gathered from the wholerecord. The equity 
for a title is then complete. 

: APPEAL. An appeal from a final order of the circuit court 
disapproving a sale which has been approved by the probate court 
before appeal to the circuit court, may be taken to the Supreme 
Court. 











: PLEADING. The facts which constitute an equity under the 
foregoing rules must be pleaded in order to be available as a defense 
to an action of ejectment. It is not essential to the validity of a 
curator’s deed that it should recite the order of sale, appraisement, 
report of sale and approval of sale. Thestatute requires these re- 
citals to be made; but thisis only directory. If the facts exist they 
may be shown aliunde to support the deed. 

The deed in this case referred to the order of sale and the court 
and term at which it was made, and the curator assumed in it to 
act only in his fiduciary capacity. Held, sufficient to pass the title. 


Appeal from Livingston Circuit Court—Hon. F. J. Broappus, 


Judge. 


AFFIRMED. 





L. T. Collier for appellants. 
W. C. § J.W. Samuel for respondent. 


Martin, C.—The plaintiffs filed their petition in eject- 


ment on the 4th day of April, 1879, to recover from defend- 
ant possession of 100 acres of land. 


In 1864 one David 8. Riffe died seized of this land, 
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leaving as his heirs two minor children named Lois and 
Annie, who are the plaintiffs in this suit along with Clarence 
K. Henry, the husband of Lois. The defendant claimed 
title by virtue of a deed from George McKerlie dated March 
3rd, 1869, conveying to him the 100 acressued for. George 
McKerlie’s title, as to 98 acres of the tract sued for, was 
derived from a sale made to him by William W. Walden, 
as guardian and curator of Lois and Annie, plaintiffs, on 
the 4th day of November, 1868. As to the remaining two 
acres it was derived froma sale made by R. Matson, as 
public administrator in charge of the estate of said David 
S. Riffe, deceased. His deed is dated November 13th, 1866, 
und includes some forty more acres not in controversy in 
this case. 

In his answer the defendant denied the plaintiffs’ right 
to the land, and set up an equitable defense to the ettect 
that he had purchased at full value and paid the considera- 
tion; that he had made lasting and valuable improvements ; 
that this was all done in good faith and without notice of 
the claim of plaintiffs, who resided in the same neighbor- 
hood, and had knowledge of the defendant’s possession, acts 
and improvements. The answer contained a prayer that 
an account be taken, that his purchase money and all moneys 
expended for improvements, payment of taxes, etc., be re- 
funded, and adjudged a lien or charge upon the land, con- 
cluding with a prayer for general relief. The replication 
of plaintiffs contains a denial of this defense, and a state- 
ment that the plaintiffs were minors until within a year 
before suit. 

The evidence tended to sustain the allegations of this 
specia. defense. It seems that defendant had paid $1,100 
for the land, had expended $267 for taxes, and that his im- 
provements were of the value of $1,966. The material 
cuestion in the case relates to the sale :y Walden, as guar- 
dian and curator of plaintiffs. The deed of the guardian 
contains no recitals of the appraisement, order of sale, or 
approvai of sale. There was also aslight mistake in its 
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description of the land. The defendant introduced the rec- 
ords of the probate court of Livingston county for the pur- 
pose of supplying these defects. They disclosed an appli- 
cation for an order of sale, an order of sale at private 
vendue, an order of approval and a certificate of appraise- 
ment. The order of sale was made on the 18th day of 
April, 1868, at the April term, and the sale was approved 
at the same, although adjourned, term on the 11th day of 
May, 1868. The only irregularity apparent in these pro- 
ceedings consists in the action of the court approving the 
sale at the same term at which the sale was made, instead 
of the next regular term of the court, as required by law. 
Notwithstanding this defect, the court found that the de- 
fendant was possessed of the equitable title to the land. It 
permitted the misdescription in the deed to be corrected, 
and rendered judgment in favor of defendant. 

The questions involved in this controversy have been 
considered by the Supreme Court in so many cases varying 
in their facts, that I propose to review its decisions for the 
purpose of ascertaining the equity which at the present 
day is administered in this class of cases. The embarrass- 
ment attending the defendant’s title in this case was first 
encountered in the case of Wodlien v. Speck, 18 Mo. 563, in 
which the gpinion was rendered by Judge Scott in 1853 ; 
and as there were several cases on the same title I will con- 
sider them first, in the order of their rendition, before 
noticing the other cases bearing on the same question. 

In Wohlien v. Speck, 18 Mo. 563, the plaintiff sued in 
ejectment, deriving title as heir of the person who died 
seized of the land as lawful owner. The defendant’s title 
came by sale conducted by the administrator of said de- 
ceased, under an order of the probate court. The sale was 
approved at the same term at which it was made, instead 
of the succeeding term, as required by law. There seems 
to have been no deed by the administrator. No equitable 
defense of any kind was interposed, and the court held that 











420 SUPREME COURT OF MISSOURT, 


Henry v. McKerlie. 





no title passed by the sale, rendering judgment for the 
plaintiff. 

The defendant who had suffered defeat at law, brouglit 
a bill in equity against the plaintiff for the purpose of 
divesting the title of the heir and vesting it in himself. 
The opinion in this case was also rendered by Judge Scott, 
in 1855. Speck v. Wohlien, 22 Mo. 310. It was held that 
no legal or equitable title passed at the sale, and that the 
purchaser thereat had no equity for a title and could not 
eall upon the heir to perfect it. It may be remarked in 
connection with this case that no equity for return of the 
purchase money or re-imbursement for improvements was 
set up in the answer, and no such equity was suggested or 
intimated by the court. 

The controversy about the same title assumed another 
aspect a few years afterward in the case of Wolff and Speck 
v. Wohlien, 32 Mo. 124, in which the opinion was rendered 
by Judge Dryden, in 1862. It seems that the parties claim- 
ing under the administrator’s sale, on notice to the heirs, 
moved in the probate court that the sale be approved 
again, some twelve years after it was made, and the court 
granted an order approving it. The heirs appealed from 
this order to the St. Louis land court, without any bill of 
exceptions. The case was taken thence by change of venuc, 
and by consent of parties, to the St. Louis cireuit court, 
where on trial de novo, the sale was disapproved. There- 
upon the parties who had moved for the approval in the 
probate court, appealed from the decision of the circuit 
court disapproving the sale. But it was held by the learned 
judge rendering the opinion, that while an appeal from an 
order of approval was provided for in the statutes, there 
could be no appeal from an order of disapproval; which 
was in the nature of an order granting a new trial. When 
a sale was disapproved there had to be another sale. This 
final judgment of disapproval left the title in the same con- 
dition in which it was left after the sale and premature ap- 
proval. 
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Another ejectment by the same party was attempted 
in the case of Speck v. Riggin, 40 Mo. 405, in which the 
opinion was rendered by Judge Wagner, in 1867, who held 
that the previous decisions had settled the title against the 
plaintiff, and that the suit presented nothing new to be de- 
termined. 

In considering the cases which commenced and con- 
tinued to appear in the reports after the beginning of the 
controversy about the title in Speck v. Wohlien, I will first 
notice Valle v. Fleming, 19 Mo. 454, in which Judge Scott 
rendered the opinion in 1854. In this case it was held, that 
an administration sale wanting the approval of the court 
was void; and that a receipt of the proceeds, especially by 
minors, could not validate it. It was held that the order 
of approval need not appear by formal entry or in express 
terms. 

Valle’s Heirs v. Fleming's Heirs, 29 Mo. 152, opinion 
by Judge Napton, in 1859. In this case the heirs of the 
deceased owner brought ejectment. The defendants, who 
claimed under sale by an administrator, which had not been 
approved, set up an equitable defense to the effect that the 
money paid by the purchaser at the administrator's sale 
had been applied by the administrator in lifting a mortgage 
from the land, and asking to be subrogated to the rights of 
the mortgagee. This was not an equity for the title, but 
rested upon the assumption that the sale was void, and that 
no title passed, either legal or equitable. The defendants 
claimed only the equity of a lien-holder, by reason of hav- 
ing in good faith paid off a certain lien, which inured to 
the benefit of the heirs. This equity was conceded to him, 
and possession denied to plaintiffs until payment of the 
umount so expended by defendants. The opinion went 
further and approved the doctrine which awards the value 
of improvements made in good faith by a purchaser at a 
void sale, believing his title to be good. Judge Scott dis- 
sented to the views held by the court. 

Strouse vr. Drennan, 41 Mo. 289, opinion by Judge Wag- 
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ner, in 1867. In this case the sale was by a guardian under 
an order of the probate court, and the sale was approved 
the same day it was made. It was held that no title passed. 
No equity was set up by defendant. 

Mitchell v. Bliss, 47 Mo. 353, opinion by J udge Bliss, 
in 1871. The report of an edministrator’ s sale, under an 
order of the probate court, was approved at the same term 
at which it wasmade. It was held that no title passed, and 
that the court could not help out the execution of a statu- 
tory power. No equity was pleaded by defendant. 

State to use of Perry v. Towl, 48 Mo. 148, opinion by 
Judge Bliss, in 1871. In this case the plaintiff brought 
suit on a guardian’s bond to recover the proceeds of a sale 
made by the guardian under an order of the circuit court. 
The defendant pleaded that the sale was void because of 
approval at the same term at which it was made. This was 
held to be no defense, and the sale was pronounced valid. 
The court made a distinction between a premature approval 
of asale by the circuit court and a similar approval by a 
probate court. It was held that as the former was a court 
of general jurisdiction, an order in it, however erroneous, 
could not be impeached in any collateral proceeding. 

Castleman v. Relfe, 50 Mo. 583, opinion by Judge Wag- 
ner, in 1872. The purchaser at a guardian’s sale brought 
suit against the guardian and others to cancel the unpaid 
purchase notes and to compel a return of the money paid 
by him on account of the purchase, alleging that the sale 
was void because it was approved at the same term at which 
it was made. But as the sale was made under an order of 
the circuit court, it was held that it was valid notwithstand- 
ing this irregularity, which could not be permitted to im- 
peach its validity in a collateral proceeding. 

Me Vey v. Me Vey, 51 Mo. 406, opinion by Judge Wag- 
ner, in 1878. This case rose upon proceedings undertaken 
to obtain a second approval of the sale. <A private sale 
had been made by a curator under an order of the county 
court in 1856. The sale had been approved at the same 
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term at which it was made. At the May term, 1869, the 
parties representing the purchascr, a‘ter notice to the heirs, 
asked for an approval, and it was approved by the county 
court thirteen years after the sale. Appeal was taken to 
the circuit court of the county, and afterward by change 
of venue the case was taken to Moniteau circuit court. The 
court decided that there could be no trial de novo on the 
appeal, but that it must be decided upon the record in like 
manner as cases are disposed of in courts of error. The 
case Was tried in this manner and the action of the county 
court was reversed, and the order of approval set aside. In 
the Supreme Court it was held that an appeal lies from an 
order of approval, and that the appeal brings up the record 
as on certiorari. It was also held that an appeal to the Su- 
preme Court can be taken from an order or judgment of 
the cireuit court on appeal disapproving a sale, thus over- 
ruling the case of Wolff and Speck v. Wohlien, 832 Mo. 124. 
It was held that the sale could be approved again after the 
lapse of thirteen years, and the judgment of the circuit 
court disapproving the sale was reversed, and the action of 
the county court approving it was affirmed. 

Shroyer v. Nickell, 55 Mo, 264, opinion by Judge Suer- 
woop, in 1874. Although this case did not rise from an 
administrator’s or guardian’s sale, the doctrine announced 
is the sume which has been invoked in such cases. A 
widow sued in ejectment for her real estate, which she had 
assumed to convey by joining with her husband in his life- 
time. The acknowledgment by her was fatally defective. 
The defendant asked fora reform of the deed and for a 
specific performance of the contract of sale. It was held 
that as the acknowledgment did not conform with the stat- 
ute, which alone enabled her to sell, the deed was void ; and 
its reformation was denied. But the decision expressly 
recognizes the equity of the purchaser, so far as it extends 
to the purchase money and the improvements. 

Jones v. Manly, 58 Mo. 559, opinion by Judge SuxEr- 
fwoop, in 1875. Ejectment by the minor heirs of the de- 
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ceased owner. The sale of the administrator had been in 
compliance with an order of the probate court. The record 
disclosed no formal entry of an order approving the sale. 
Dut there were sufficient entries of record to indicate that 
the sale had been approved by the court. The defendant 
below had set up an equitable defense, similar to the one 
contained in the case of Valle’s Heirs v. Fleming's Heirs, 
29 Mo.152. The cireuit court on motion struck it out, and 
gave judgment for the plaintiffs. This action of the circuit 
court was held to be erroneous, and the doctrine, upon 
which the equity of such defense rests, was approved. 

Bobb v. Barnum, 59 Mo. 394, opinion by Judge Napton 
in 1875. A purchaser at a curator’s sale sued for rescission 
of the sale, return of the purchase money and cancellation 
of the deed. The deed failed to recite the time, terms, 
place of sale and order of approval of sale. The report of 
sale had in fact been approved at the same term at which 
the sale was made, but as it was conducted under an order 
of the circuit court, it was-held to pass the equitable title 
to the purchaser. As the purchaser was entitled to a deed, 
and the defendants averred a willingness to give him one, 
it was held that the plaintiff had no case for a rescission of 
the sale or for return of the purchase money. 

Grayson v. Weddle, 63 Mo. 523, opinion by Judge Nap- 
ton, in 1876. It was held in this case that if it can be 
gathered from the whole record that the sale has been ap- 
proved, although a formal entry to that effect may be want- 
ing, the sale will be sustained ; and the deed of the admin- 
istrator may be reformed, if the omission is not that of a 
duty required by statute. 

Evans v. Snyder, 64 Mo. 516, opinion by Judge Suer- 
woop, in 1877. The title of the heirs in this case was as- 
serted in an action of ejcctment. There appeared to have 
been no order of court authorizing a sale. The defense 
consisted of a general denial, and a special defense in equity 
to the effect that the purchaser at the sale had paid the 
purchase money, and that it had been applied to payment 
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of debts of the deceased. The court rendered judgment 
for the plaintiff. It was held in the upper court that with- 
out an order of sale there could be no valid sale; but that 
upon the transaction as a void sale the defendant was en- 
titled to the equity set up by him for re-imbursement ; and 
the case was reversed and remanded for the purpose of ad- 
justing that equity. 

Johuson v. Beazley, 65 Mo. 250, opinion by Judge 
Henry, in 1877. The question in this case related to the 
effect of an administrator's deed. It was contended that 
the deed passed no title, because the appraisement haa been 
made by only two appraisers instead of three; and because 
the deceased at the time of his death had his abode in an- 
other county, and that in consequence of this fact the court 
had no jurisdiction over the estate of the deceased and no 
power to appoint an administrator. It was held that the 
deed could not be impeached by such facts in a collateral 
proceeding. The faith and verity to be accorded to judg- 
ments and orders rendered in the probate court was elab- 
orately reviewed; and the conclusion was reached, that in 
respect to the jurisdiction of that court in the administra- 
tion of the estates of deceased persons, it was original, gen- 
eral and exclusive, and that as a court of record exercising 
such jurisdiction, the same presumptions must be enter- 
tained in support of its judgments and orders on this sub- 
ject which are entertained in support of the judgments and 
orders of courts of general jurisdiction. 

Sims v. Gray, 66 Mo. 614, opinion by Judge TLoven, in 
1877. The plaintiff sued in ejectment. The title of de- 
fendant rested upon an administrator's sale. The report of 
sale had been approved by the probate court at the same 
term at which it was made. The defendant, following the 
early decisions, iramed his answer upon the assumption that 
the deed of the administrator was void, and that no title 
passed by virtue of the sale. He set up the equity of pay- 
ment for the land and permanent improvements upon it, 
made in good faith, but asking for no reliet. It was held that 
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the answer was defective, in the omission of such prayer. 
The defendant had not offered his deed in evidence. The 
decision did not stop with this ruling about the proper 
method of pleading the equity contended for by defendant. 
It proceeded to give to the defendant a legal title, when he 
had ventured to hope for only an equitable one. It was held 
that the deed was not invalidated by an approval of sale at 
the same term at which it was made, and that it should 
have been introduced in evidence. It was held that the 
“probate court was a court of record, having complete 
junsdiction of the subject matter of the proceeding; and 
while such jurisdiction must be exercised according to law, 
yet if the court exceeds its powers under the law, and dis- 
regards the statutory requirements established for its guid- 
ance, its acts may be irregular, but they will not be void.” 
The early decisions to the opposite effect were noticed in 
this case, and attention was called to that provision in our 
practice act which impliedly authorizes any court of record, 
on motion, to set aside for irregularities any of its judg- 
ments, within three years after the rendition thereof. R. 
S. 1855, p. 1290, § 26; Wag. Stat., 1062, § 26. This was re- 
garded as a remedy which supplied in a measure the place 
of a writ of error, and removed the principal ground of dis- 
criminating against the effect of judgments rendered in the 
probate court. 

Long v. Joplin Mining § Smelting Co., 68 Mo. 422, opin- 
ion by Judge Suerwoop, in 1878. In an action of eject- 
ment the defendant, who was a purchaser at the adminis- 
trator’s sale, set up the equity of payment of purchase 
money, and improvements made in good faith. It was held 
that from the whole record it appeared that the sale had 
been approved by the court, although there was no formal 
entry to that effect, and that consequently the equitable 
title, irrespective of any deed, passed to the purchaser, 
which would be sufficient to defeat an action of ejectment. 

Gilbert v. Cooksey, 69 Mo, 42, opinion by Judge Henry, 
in 1878. The sale by the administrator in this case had 
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been approved, but there was a mistake in the description 
of the land in the report. It was held that: “As the re- 
port embraces the land in the general terms employed, and 
in the number of acres reported as sold, and the defendants 
have paid $2,800 for the land, they have rights which a 
court of equity will recognize and enforce.” It was fur- 
ther held that equity could not vest the title in the pur- 
chaser. 

Snider v. Coleman, 72 Mo. 568, opinion by Judge Suxr- 
woop, in 1880. In this case the purchaser set up in defense 
to the ejectment an equitable defense, to the effect that he 
had purchased for full value at an administrator’s sale under 
order of the probate court, and that he had made large and 
valuable improvements on the land in good faith, and pray- 
ing to be subrogated to the rights of the creditors, and for 
an account, and for general relief. The administrator’s 
deed was excluded in the lower court for want of an 
acknowledgment and seal, and judgment was rendered 
for plaintiff. The case was reversed on the ground that 
outside of the deed the defendant had an equity in the 
facts pleaded by him, which ought to be disposed of on its 
merits. 

Greene v. Holt, 76 Mo. 677, opinion by Judge Suer- 
woop, in 1882. In this case it appeared that the land de- 
scribed in the administrator’s deed was not included in the 
petition for or the order of sale. It was held that nothing 
could cure the defect. No outside equity was asserted. 

Exendine v. Morris, 76 Mo. 416, opinion by Judge 
Hoven, in 1882. The question in this case related to the 
validity of a guardian’s sale under special act of the legis- 
lature, which required it to be approved by the county 
court. The deed of the guardian referred to the act of the 
legislature, and the facts necessary to authorize its execution 
were shown aliunde. No form of deed was designated by 
the act. The sale had been approved. It was held that 
although some of the acts of the guardian were irregular, 
they could not be attacked collaterally. 
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It will be observed from these decisions that there are 
two general remedies furnished by equity on the subject of 
administrator’s and guardian’s sale of real estate, according 
to the facts disclosed. In one the equity of the purchaser 
for a title is recognized and enforced; in the other he has 
no equity for a title, but only for a return to him of what- 
ever he has expended in good faith for and on account of 
the land, in so far as these expenditures have benefited the 
heirs or improved the land. The distinction between these 
equities is marked, and the purchaser cannot safely expect 
to have a decree for one upon facts supporting the other, or 
have the advantage of either, without in some manner 
setting them out in his pleadings and asking for the appro- 
priate relief. Upon the whole these decisions may be taken 
as authorizing and supporting the following conclusions: 

I. When the sale by an administrator or curator under 
an order of the court has been regularly approved by the 
court, this fact of itself passes to the purchaser an equity 
for the legal title, which equity, notwithstanding an irregular 
deed or the want of any deed, the court will enforce in his 
favor by denying recovery in ejectment, by the heirs, or by 
vesting him with the perfect title; provided, always, that 
he has on his part complied with the terms of the sale. 
Grayson v. Weddle, 63 Mo. 523; Long v. Joplin Mining § 
Smelting Co., 68 Mo. 422; Gilbert v. Cooksey, 69 Mo. 42. 

II. When the sale has not been approved, no title 
either legal or equitable passes to the purchaser. The equity 
open to him proceeds upon the assumption of a void sale, 
and is for a return of the purchase money, and re-imburse- 
ment for the benefits received by the heirs and for improve- 
ments which enhance the value of their land; the extent 
of this equity to be ascertained by an account of his 
expenditures and receipts. This equity suspends the right 
of recovery until the amount coming to him shall be ascer- 
tained and paid. It is administered upon the theory that 
the title has not passed to the purchaser, but that he has a 
chatge or lien for his outlays and improvements incurred 
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by him in good faith. Vulle’s Heirs v. Fleming’s Heirs, 29 
Mo. 152; Evans v. Snyder, 64 Mo. 516; Sims v. Gray, 66 
Mo. 614; Snider v. Coleman, 72 Mo. 568; Schafer v. Causey, 
76 Mo. 365. I may here add by way of qualification to this 
doctrine, that the logic of it does not spring from or depend 
upon the law of estoppel. Neither does it exclude the pur- 
chaser from lawfully claiming the title under the law of 
estoppel, when sufficient facts are present in his case to sup- 
port a title by estoppel. Huff v. Price, 50 Mo. 228, 

III. When the sale has been prematurely approved in 
the circuit court, as this is a court of general jurisdiction, 
the sale is valid and the equity of the purchaser is for a 
perfect title, and will defeat recovery in ejectment. State to 
use of Perry v. Towl, 48 Mo. 148; Castleman v. Relfe, 50 Mo. 
583; Bobb v. Barnum, 59 Mo. 394. 

IV. When the sale has been prematurely approved in 
the probate court, this fact was by the earlier decisions re- 
garded as equivalent to no approval at all. The sale was 
regarded as absolutely void and passing no title either legal 
or equitable. Wohlien v. Speck, 18 Mo. 563; Speck v. Wohl. 
ien, 22 Mo. 310; Wolff and Speck v. Wolhlien, 32 Mo. 124; 
Speck v. Riggin, 40 Mo. 405; Strouse v. Drennan, 41 Mo. 
289; Mitchell v. Bliss, 47 Mo. 353. Whatever equity enured 
to the purchaser depended upon such facts as are described 
by us in the second conclusion recited by us as applying to 
void sales. But by the most recent decisions of the Su- 
preme Court this doctrine, which first rose in the case of 
Speck v. Wohlien, 22 Mo. 810, and which for a long time 
prevailed in this State, has been overruled; and such sales 
ure now held to be as valid as if the approval had been in 
the circuit court, on the ground that the same presumptions 
«f validity must be entertained in respect to the judgments 
and orders of the probate court in matters of the adminis- 
tration of estates as are accorded to the judgments and 
orders of the circuit court. Johnson v. Beazley, 65 Mo. 250; 
Sims v. Gray, 66 Mo. 614; Fisher v. Basset, 9 Leigh 119: 
Wilkerson v Allen, 67 Mo. 502; Den ex Dem. Obert v. Ham- 
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mel, 18 N.J.L. 75; Hahn v. Kelly, 34 Cal. 391. It thus 
appears that the doctrine of Speck v. Wohlien is a thing of 
the past, and has given place toa more just and rational 
doctrine, which cannot fail to have a good effect upon this 
class of litigation. While the doctrine prevailed that a 
premature approval in the probate court was no approval 
at all, the courts, in their efforts to escape the injustice of 
the doctrine, commenced to hold that the sale might be ap- 
proved twelve and thirteen years after it had taken place, so 
as to pass a valid title to the purchaser. Mc Vey v. Me Vey, 
51 Mo. 406. 

V. The approval of the sale by the court need not 
necessarily appear by formal entry of an order. It is suffi 
cient if the approval can be gathered from the whole record. 
The equity for a title is then complete. Jones v. Manly, 58 
Mo. 559; Grayson v. Weddle, 63 Mo. 523; Long v. Joplin 
Mining & Smelting Co., 68 Mo. 422; Gilbert v. Cooksey, 69 
Mo. 42. 

VI. An appeal from a final order of the circuit court 
disapproving a sale which has been approved by the pro- 
bate court before appeal to the circuit court, may be taken 
to the Supreme Court. Me Vey v. Mc Vey, 51 Mo. 406. 

It ought not to be difficult to dispose of this case after 
subjecting its facts to the test embraced in the foregoing 
conclusions of law prevailing at present on the subject of 
these sales. The sale was made by a curator under an order 
of the probate court. No notice of application for the 
order was required by law. A private was equally valid 
with a public sale. Although the sale was approved during 
the same term of the court at which it was made, under the 
late decisions of this court its validity cannot be attacked 
on that account, in a collateral proceeding like the one on 
appeal. The approval of the sale passed to the purchaser 
an equitable title sufficient, when set up, to defeat an action 
in ejectment. It thus appears that the evidence in the rec- 
ord would sustain a judgment for the defendant. But the 
facts upon which this equity is founded are not pleaded. 
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The answer contains no allegation of an order of sale, or 
an order of approval of the sale as made. It is, therefore, 
impossible to administer the equity to which the defendant 
is entitled, for the reason that itis not pleaded. If the 
equity which is pleaded, and which is founded upon the as- 
sumption of a void sale, is to be administered, then the 
case will have to be reversed for the purpose of an ac- 
counting. 

Under the issue raised by the general denial in the 
answer, the defendant is at liberty to prove that he has the 
legal title. Inasmuch as the deed of the curator was given 
in evidence, if that deed constituted a sufficient execution 
of the statutory power of sale, then the judgment for de- 
fendant ought to be affirmed. As tothe land covered by it 
the defendant would possess a perfect legal title. 

When the deed was first offered in evidence, it was 
upon objection of plaintiffs, excluded as not containing a 
sufficient description of the property sold. In the order 
of sale the land is described as the “Northeast quarter, 
section 14, township 56, range 24, except forty-two acres 
off the west part.” In the curator’s deed it is described 
as “ Ninety-eight acres, the remainder of the northeast 
quarter of section 14, township 56, range 24.” After this 
ruling of the court the defendant amended his answer and 
asked to have the deed corrected. It was corrected and 
rerormed by the court so as toread: “ Ninety-eight acres 
off of the east side of the northeast quarter of section 14, 
township 56, range 24.” After this correction it was ad- 
mitted in evidence. 

Tt was obiected by plaintiffs that the proper parties to 
justify the reformation oz =he deed were not before the 
court, and that the court erred in making the correction. 

t is unnecessary to consider the merits of this objection as 
I am satisfied that the description as contained in the deed 
before it: correction was certain and definite enough, under 
‘he evidence in the record relating to the subject of the 
sale. It appears from the evidence that section 14 was a 
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fractional section, and that the northeast quarter contained 
143.86 acres. It also appears that on the 13th day of No- 
vember, 1866, the administrator of the estate sold 8.86 acres 
off of the west side of the quarter section, in the same deed 
which conveyed the northwest quarter, which is not in dis- 
pute in this case. It further appears that on the 8th day 
of April, 1868, the same administrator sold forty-two acres 
more off of the west side of the northeast quarter now in 
dispute. These two sales would leave just ninety-eight 
acres remaining to the heirs for sale. On the 18th day of 
April, 1868, after the last sale, but before making of the 
deed, the order of sale under which the curator acted was 
made. It will be seen that the order does not mention the 
number of acres remaining or intended to be sold. But 
on its face itis broad enough to cover the whole quarter 
section except the forty-two acres last sold by the adminis- 
trator. There isaslight inaccuracy inthis. It should also 
have excepted the 3.86 acres previously sold in 1866. But 
the order is not void because it apparently includes a small 
parcel of land already disposed of. It is good as to the 
ninety-eight acres remaining undisposed of. When the 
curator executed his deed he very properly included only 
the ninety-eight acres which he had the right to sell. He 
assumes to convey “ninety-eight acres, the remainder of 
the northeast quarter section 14.” When this language is 
interpreted in the light of the preceding sales, it obviously . 
means the remainder of the land belonging to the heirs left 
unsold. Where that remainder is in the quarter section 
appears in the evidence, and in the order of sale to which 
the deed makes reference. It is on the eastern side, because 
the order excepts the land sold on the western side. It is 
evident that the order referred to in the deed, along with 
the language of the deed itself, makes the description ot 
the land conveyed very definite and certain. The correc- 
tion, therefore, was immaterial and unnecessary. Gilbert 
v. Cooksey, 69 Mo, 42. 

It is objected that the deed fails to convey the legal 
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title because of the omission by the grantor to recite the 
order of sale, appraisement, report of sale and approval of 
sale, The statute directs the curator to embody these re- 
citals in his conveyance. And he should always obey the 
direction. But an omission to observe the direction ought 
not necessarily to vitiate the deed. A deed with such re- 
citals is prima facie evidence only of the facts so recited. 
The recitals effect nothing more. If in truth it appears 
that there was no order of sale or approval of a sale made, 
the curator has no authority to sell, and his deed is abso- 
lutely void, notwithstanding the regularity of its recitals. 
It is the order of sale and the approval of a sale made which 
constitutes the authority of the curator to make a deed, and 
not the recital of such orders. The orders are essential, the 
recitals are only convenient, but not conclusive evidence of 
the orders. The recitals are only in the nature of evidence 
of essential facts, and do not constitute necessary or essen- 
tial facts to the power of conveyance. The facts which 
authorized the curator in this case to make a deed have all 
been established aiiunde the deed. The land was appraised ; 
it was ordered to be sold; the sale was reported, and it was 
approved by the court. These record facts vested the cu- 
rator with full power and authority to make a deed to the 
purchaser. A deed which, under the law of conveyances, 
contains the essential requisites of a conveyance made by 
a person under a special power or authority, ought to be 
suffiaent to pass title. Such we consider the deed in this 
cause. The curator making it refers to the order of sale 
and the court and term at which it was made, and assumes 
in it to act only in his capacity as curator in selling whut 
lhe had been ordered by the court to sell. I think it is suf- 

ficient to pass the title which he had full power and au- 

thority to transfer. 

The defendant’s title for the two acres derived at the 
administration saie of Matson does not seem subject to the 
objections which have been urged against the curator’s sale. 
The objection that a sufficient time for notice could not 
78 Mo.Sup.Repts.—28 
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have elapsed before the order of sale was made, is not well 
tuken. The notice of application for the order was made 
ut the May term, 1865, and gave until the first Monday in 
August, 1865, at the August term, for interested parties to 
object or show cause against the granting of the order. 
Of course the order entered in June, 1865, to sell in No- 
vember, 1865, was premature under the notice, and ought 
not to have been made before the August term. But ac- 
cording to the recitals in the deed this is not the order under 
which the sale was made. The deed recites an order of 
sale made at the November term, 1865, which order, it is 
recited, was renewed on the 2nd day of July, 1866; and 
ras executed on the 2nd day of October, 1866, and approved 
ut the succeeding November term, 1866. These recitals 
which are prima facie evidence of the recovd facts, cannot 
be impeached by simple proof of a premature order to 
which they evidently do not refer. Especial:y must this be 
the only tenable conclusion in absence of any evidence to 
establish the want of the further order to which the deed 
evidently refers. The palpable insufficiency of the firs‘ 
order must have given occasion for the second one which 
is referred to in the deed. 
Our conclusion upon the whole case is, that the udg- 
ment of the circuit court should be affirmed, and .t 13 so 
ordered. All concur. 





Morrison et al., Plaintifis in Error, v. GARTH. 


Alteration of Note. Any alteration of a written instrument, after 
delivery, however immaterial in its nature, or however innocently 
made, without the consent of all parties, vitiates the instrument as 
to the parties not consenting. 

Casx apsupGep. A note signed by C. & G. and by S. D. G. pay- 
able to the order of 8. D. G., after its delivery to the parties for 
whom it was intended, was by them sent to 8. D. G., who erased 
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his signature as maker, indorsed said note and returned the same 
without the knowledge or consent of the other makers. Held, 
that, as to them, such alteration rendered the note void. 


Error to Jackson Special Law and Equity Court.—Hon. R. 
E. Cowan, Judge. 


AFFIRMED. 
Karnes & Ess for plaintifts in error. 
F. Titus tor defendants in error. 


Winstow, C.—This action is based on two promissory 
notes, both of the same tenor and date, one due in eight 
and the other in ten months after date. The petition is an 
ordinary declaration on indorsed and protested negotiable 
promissory notes against the makers and indorsers, and 
seems to be sufficient. The answer of 8. D. Garth, who is 
sued as indorser, is a general denial. The answer of H.C. 
Garth, who, with Sanford Congdon, is sued as maker, under 
the firm name of Congdon & Garth, after a general denial, 
sets up an alteration of the notes, after delivery, without 
the knowledge or consent of the makers. There was a 
general reply to this defense. Congdon filed no answer. 
No demurrer was interposed to the petition, but on the trial 
defendants objected to the introduction of evidence under 
it, because it improperly joined two separate causes of ac- 
tion in one count; because defendants were improperly 
joined as makers and indorsers; because the notes sued on 
were not negotiable promissory notes, and because it failed 
to state facts sufficient to constitute a cause of action ; all 
of which were overruled by the court. 

The notes, certificates of protest and the deposition of 
Joseph C. Alexander, one of the plaintiffs, explaining the 
circumstances under which the notes were executed and 
the alleged alterations made, and proving how notice of 
protest was sent to the indorser, were all read in evidence 
against the objections of defendants. At the conclusion ot 
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plaintiffs’ evidence, defendants interposed a demurrer to 
the evidence, which the court sustained ; the plaintiffs took 
a non-suit, and having duly perfected their record bring 
the case here for review by writ of error. 

The protests are in the common form in use by nota- 
ries in this State, signed by the protesting notary and sworn. 
to before another. They tend to show a timely presenta- 
tion of the notes, as they became due, at the banking house 
of J. Q. Watkins & Co., a demand and refusal to pay, a 
formal protest and notice to the indorser. The notice for 
S. D. Garth, the indorser, was sent under cover to the 
plaintiffs, at their usual post-office address in New York ; 
and the deposition of Joseph C. Alexander, one of the 
plaintiffs, shows that it was duly received, in each instance, 
and mailed to Garth, at his usual post-office address in 
Missouri. Some technical objections are raised, but not 
strongly urged, to those protests, but perceiving no mate- 
rial defects in them, or the notice, we will omit any further 
statement of this branch of the case. 

All the other questions in the case arise on the face of 
the notes, which are exact copies, except as to the time of 
the payment. The first note due isin this form, as it ap- 
pears in the record: 


“$376.00 Kansas City, Mo., June 15th, 1875. 
Eight months after date we promise to pay to the order 
of 8. D. Garth, $376, at the banking house of J. Q. Wat- 
kins & Co., value received, with interest at the rate of 
seven per cent per annum from date, with exchange on 
New York. Due 13--18 February. 
Conepon & GARTH. 
Indorsed: 8S. D. Ganrtu. 
Pay to the order of J. Q, Watkins, cashier. 
Morrison, Herriman & Co.” 


Joseph C. Alexander, the only witness introduced, tes- 
tified, by deposition, in substance as follows, on the subject 
of the execution, delivery and alteration of the notes: “Am 
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a member of the firm of Morrison, Ilerriman & Co., which 
is composed of the plaintiffs; the notes sued on were re- 
ceived by plaintiffs from Congdon & Garth in part settle- 
ment of goods sold and delivered them by plaintiffs on four 
months time; after the maturity of the debt, plaintiffs 
requested them to settle the balance of their account; to 
which they replied that they were unable to do so then; 
but if eight and ten months time were given them, they 
would give two notes indorsed by 8. D. Garth; to which 
plaintiffs assented; and the notes sued on were executed 
accordingly; that said notes were sent to plaintiffs’ firm’s 
place of business, signed Congdon & Garth; and, also, the 
signature of 8. D. Garth was underneath that of the firm 
of Congdon & Garth; that said notes were made payable 
to the order of 8. D. Garth, and that when the plaintiffs’ 
firm received them they discovered that said notes were not 
indorsed by 8. D. Garth, whereupon they sent the notes 
back to 8. D. Garth to have him indorse the same; that 
the plaintiffs’ firm subsequently received said notes back 
with the name of 8. D. Garth erased from the bottom of 
said notes, and with his indorsement on the back; that said 
erasure Was made by 8. D. Garth to correct a mistake, he 
having signed said notes at the bottom instead of on the 
back.” 

The controlling question in this case relates to the 
alteration of the notes, by the erasure of the name of S. D. 
Garth from the face, and placing it on the back, after their 
execution and delivery, by 8. D. Garth, at the request of 
the payees, and without the knowledge and consent of the 
makers. That this was done was made clear beyond all 
question by the testimony of Joseph C. Alexander, one of 
payees. The rule is now firmly established in this State, 
that any alteration of a written instrument, after delivery, 
however immaterial in its nature, or however innocently 
made, without the consent of all the parties, vitiates the 
instrument. This question has been recently examined and 
put to rest in this court in the case of First National Bank 
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of Springfield v. Fricke, 75 Mo. 178, where the cases in thi. 
court are reviewed, and their doctrines re-affirmed. That 
case is entirely conclusive of the one at bar, on the several 
points involved. In fact this case is somewhat stronger in 
its facts; because here the name of a party, who apparently 
signed as maker, is erased, at the instance and for the con- 
venience of the payees, without consulting the makers, and 
again signed on the back as an indorser; thereby changing 
the apparent nature of the contract. This suit is based 
upon the notes, and the question of the liability of Cong- 
don & Garth for the original debt, mainly discussed by ap- 
pellants’ counsel, cannot affect this controversy. On the 
authority of the above cited case, and others cited, the judg- 
ment should be affirmed. First National Bank of Spring- 
field v. Fricke, 75 Mo.178; Moore v. Hutchinson, 69 Mo. 429; 
Capital Bank v. Armstrong, 62 Mo. 59; German Bank v. 
Dunn, 62 Mo. 79; Evans v. Foreman, 60 Mo. 449; Haskell 
v. Champion, 30 Mo. 136. 





Tue State vy. Dickson, Appellant. 


Evidence of Identity. On questions oi identity the impressions 
and beliefs of a witness are competent evidence. It is also compe- 
tent to identify a dead body by means of articles found upon it. 
Circumstantial evidence of identity, which leaves no room for rea- 
sonable doubt, is sufficient. 
Murder: corpus pELIcT1: EVIDENCE. Thecriminal act and defend- 
ant’s agency in its production, constitute the corpus delicti. The 
proof thereof need not be by direct and positive evidence, but may 
be by that which is probable and presumptive, if it be strong and 
cogent and leave no room for reasonable doubt. 

; EVIDENCE: CONCEALMENT. The concealment of the fact of 
a homicide is presumptive evidence of crime. 
- Misrepresentations, to account for the disappear- 
ance of one who has been killed, are competent, as presumptive 
evidence of guilt. 
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5. : : ILL-WILL, Expressions of ill-will and declarations 
of criminal intention toward one, who shortly afterward is killed, 
are competent, as presumptive evidence of guilt. 


6. Case Adjudged. Defendant was found guilty of murder in the 
first degree for the killing of one M. upon evidence of the finding 
of a dead body covered with wounds indicating death by violence, 
the identification of this body as that of M. by the opinions of wit- 
nesses based upon resemblances of clothing, of the color of the 
hair and beard, and the absence of an upper front tooth, and by 
means of articles found upon the body, the concealment by defend- 
ant of the homicide, and his false statements to account for the dis- 
appearance of M. after the killing, his expressions of ill-will and 
declarations of evil intert toward M. shortly prior to his disappear- 
ance; Held, that this court would not reverse on the ground of 
failure of evidence to support the verdict. 


i. Murder in the First Degree: 1nstrucrions. Where there is no 
evidence of ary other grade of offense than that of murder in the 
first degree, it is proper to refuse instructions as to any less grade of 
homicide. 


Appeal from Stoddard Circuit Court—Hoy. R. P. Owen, 
Judge. 


AFFIRMED. 


The instructions following were asked and given on 
behalf of the State : 

1. If the jury believe from the evidence that, on or 
about the 11th day of March, 1880, at the county of Stod- 
dard and State of Missouri, the defendant, Thomas T. 
Dickson, willfully, deliberately, premeditatedly and of his 
malice aforethought, killed James McNab with any instru- 
ment or weapon whatever, they will find the defendant, 
Thomas T. Dickson, guilty of murder in the first degree, 
and so state in their verdict. Willfully, as used in this 
instruction, means intentionally, that is, not accidentally; 
therefore, if defendant intended to kill, such killing is will- 
ful. Deliberately means done in a cool state of the blood, 

‘that is, not in a heated state of the blood caused by a law- 
/ ful provocation ; if, therefore, in such state, the defendant, 
Thomas T. Dickson, formed a design to kill, and did kill, the 
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act was deliberately done. Premeditatedly, as here used, 
means thought of beforehand, for any length of time how- 
ever short. Malice, as used in this instruction, signifies a 
condition of the mind void of social duty and fatally bent 
on mischief, or an unlawful intention to kill, or do some 
great bodily harm to another, without just cause or excuse. 
Aforethought means thought of beforehand, for any length 
of time however short, for a moment as well as fora day 
or month. 

2. If the jury believe from the evidence that the de- 
fendant, Thomas T. Dickson, made any statement after the 
commission of the homicide or killing in relation to what 
had become of James McNab, the jury must consider all 
he said together, and what he said against himself the law 
presumes to be true, because against himself; what he said 
for himself, the jury are not bound to believe, because said 
in a conversation or conversations proved by the State, but 
they may believe or disbelieve it as shown to be true or 
false from all the evidence in the case. 

8. The court further instructs the jury that he who 
willfully, that is intentionally, uses upon another, at some 
vital part, a deadly weapon of any kind, must, in the ab- 
sence of qualifying facts, be presumed to know that the 
effect is likely to be death, and knowing this must be pre- 
sumed to intend death, which is the probable and ordinary 
consequence of such an act; and if such deadly weapon is 
used without just cause, he must be presumed to do it 
wickedly, or from a bad heart. If, therefore, the jury be- 
lieve from the evidence in this case that the defendant took 
the life of James McNab by cutting or striking him ina 
vital part with any deadly weapon whatever, with a mani- 
fest design to use such weapon upon him, and with suffi- 
cient time to deliberate and fully form the conscious purpose 
to kill, and without sufficient reason or cause or extenua- 
tion, then such killing is murder in the first degree, and 

hile it devolves on the State to prove the willfulness, de- 
ration, premeditation and malice aforethought, all of 
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which are necessary to constitute murder in the first degree, 
yet these need not be proven by direct evidence, but may 
be deduced from all the facts and circumstances attending 
the killing; and if the jury can satisfactorily and reason- 
ably inter them from all the evidence, they will be war- 
ranted in finding the defendant guilty of murder in the 
first degree, and should so find in their verdict. 

4. Evidence is of two kinds, direct and circumstan- 
tial. Direct is where a witness testifies directly of his own 
knowledge of the main fact or facts to be proven. Cir- 
cumstantial evidence is the proof of certain facts and cir- 
cumstances in a given case, from which the jury may infer 
other connected facts which usually and reasonably follow 
according to the common experience of mankind. If, 
therefore, the jury believe from the evidence in this case 
that such facts and circumstances have been proven as to 
satisfy you beyond a reasonable doubt that the defendant 
did willfully, deliberately, premeditatedly and of his malice 
aforethought kill James McNab, as defined by the first in- 
struction given herein, the jury are warranted in finding 
the defendant guilty as charged, though no witness has 
testified of his own knowledge as to the actual fact of such 
killing. 

5. Before the jury can convict the defendant of mur- 
der in the first degree in this case, they must believe from 
all the evidence, beyond a reasonable doubt, that he is guilty 
as charged; but a doubt, to authorize an acquittal, must 
be a real substantial doubt, arising from a fair view of all 
the evidence in the case, and not a mere possibility of his 
innocence. 

The instructions following were asked and given on 
behalf of the defendant. 

1. To justify a conviction in this case, the State must 
p-ove all the material facts alleged in the indictment against 
the defendant, beyond reasonable doubt, by evidence enti- 
t.od to a fair and reasonable degree of credit, and ur.leas 
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the State has so proven the guilt of the accused, the jury 
ought to acquit. 

2. Before the jury would be justified in convicting 
the defendant of murder in the first degree, the State must 
prove that he killed the deceased deliberately, premeditat- 
edly and with malice aforethought, and unless the prosecu- 
tion has so established his guilt, they ought not to convict. 

5. Where the State seeks, as in this case, to convict 
upon circumstantial evidence only, the inculpatory or erim- 
inative facts must, to justify a conviction, be not only con- 
sistent with guilt, but should be inconsistent with any other 
reasonable hypothesis consistent with innocence ; and before 
the jury should convict, they ought to be satisfied from 
the evidence and facts proven, beyond reasonable doubt, 
that his guilt has been so established, and, if not so estab- 
lished, you ought to acquit, although you may believe the 
probabilities of guilt greater than the probabilities of in- 
nocence. 

7. Before the jury should convict the defendant, they 
should be satisfied, from the evidence, that the State has 
established, beyond reasonable doubt, that James McNab 
is dead, that the body found has been fully identified and 
proven to be his dead body, that he came to his death by 
criminal violence, and that the defendant inflicted the vio- 
lence intentionally, that caused his death, in Stoddard county, 
Missouri, under such circumstances as to constitute some 
legal offense, that is, that he was killed by defendant under 
such circumstances as to be neither justifiable or excusable, 
and unless you believe from the evidence that the State 
has so established his guilt, you ought to acquit. 

8. The jury are the sole judges of the weight and value 
of the evidence in the case, and the credit to be given to 
the testimony of the several persons who have given evi- 
dence upon this trial; and in deciding that credit ought to 
be given to the testimony of any witness, it will be proper 
to consider the appearance of the witness, the promptness 
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or reluctance with which he gave his answer, his can- 
dor or want of candor, the probabilities or improbabili- 
ties of his statements when contrasted with reasonable 
and known facts, and if from any one or all of these you 
doubt or disbelieve any portion of the evidence to be true, 
you are at liberty to disregard and reject all or so much of 
his testimony as is inconsistent with known and reason- 
able facts within the common experience of daily life. 

The instructions following were asked on behalf of 
defendant, but refused by the court: 

3. If the jury believe from the evidence that the State 
has proven all the facts to fully establish that the defend- 
ant did kill James McNab; yet if the State has failed to 
establish the mode and manner of the killing, beyond the 
fact that he killed him with a deadly weapon in some way 
unknown, the law presumes the death to have been caused by 
a wound intentionally inflicted with a deadly weapon, and 
nothing further appearing, that the offense is murder in 
the second degree. 

4. Before you should convict the defendant of murder 
in the second degree, the State must establish that the de- 
fendant killed the deceased with malice aforethought and 
with premeditation. 

6. Noinference of any fact is entitled to credit, which 
is itself drawn from premises which are uncertain; and 
where circumstantial evidence is alone relied on to estab- 
lish guilt, the inculpatory circumstances must be proven 
and net presumed. Presumptions, which the jury are re- 
quired to make, are not circumstances in proof, and can 
afford no proper foundation for a further presumption, there 
being no visible or natural connection between the fact or 
facts out of which the first presumption arises and the ulti- 
mate fact sought to be established. A presumption is an 
inference of a fact, drawn from other known or admitted 
facts, and is entitled to credit only when the inference is 
drawn from such known facts. 

9. Defendant asks the court to instruct the jury upon 
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the law of murder in the second degree and the several 
grades of manslaughter and justifiable homicide. 


S. M. Chapman for appellant. 
D. H. McIntyre, Attorney General, for the State. 


SxErwoop, J.—The indictment in this case charged the 
defendant, Thomas T. Dickson, with murder in the first 
degree, for killing James McNab, and the trial resulted in 
the defendant's conviction of that degree of homicide. The 
evidence, for the most part, was circumstantial. The er- 
rors assigned may be grouped under three heads: Ist, 
The failure of the evidence to establish the guilt of the 
defendant. 2nd, The giving of improper instructions on 
the pert of the State, and the refusal to give proper in- 
structions on the part of the defendant. 38rd, The conduct 
of the counsel for the State in argument of the cause to 
the jury. We will consider these points in the order pre- 
sented. 


I. 


And first as to the evidence and the sufficiency thereof. 
In December, 1879, Dickson and McNab rented a farm from 
Pasley a few miles from Essex in Stoddard county. McNab 
boarded with Dickson. There were some large walnut logs 
in the southwest corner of a field on this farm, and McNab 
and Dickson were heard to say a few days prior to McNab’s 
disappearance, that they were going to cultivate this field, 
and were going to bury these logs, as it would be cheaper 
to do this, than to have a log-rolling. McNab was last 
seen alive near these logs, at work cutting corn-stalks, late 
in the evening of March 10th, 1880, some 200 yards from 
the dwelling house. Smoke and fires were seen near where 
McNab was at work. Next day Dickson was seen at work 
in the same field mending log-heaps; and he told Pasley 
that McNab had gone to Arkansas, to arrest one Buchanan, 
for the murder of Dodson, and some days thereafter, Dick- 
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son told the same witness he had buried the logs. From 
two to five days after McNab was last seen, Dickson called 
on Pasley, his landlord, stating that he had buried the logs, 
and demanding pay therefor. He also stated, at various 
times in the spring of 1880, to several other witnesses that 
he had buried the logs, and that McNab had gone to Ar- 
kansas, for the purpose already mentioned. 

McNab owned two horses. About the Ist day of 
March, 1880, Warren went to the farm rented by Dickson 
and McNab, to buy a horse of the latter, but not agreeing 
upon the price, the horse was not bought. Dickson was 
present at the attempted purchase, and when McNab walked 
away, Dickson said to Warren: “Tle can’t sell either of 
those horses, till he pays me. He owes me over $100 for 
board. He has boarded with me over a year, and has not 
paid me. He is the d—dest dead beat I ever saw. He 
shall not eat my bread and meat much longer.” About 
the 8th day of the same month, McNab sold to Azbela 
gun for $4, stating that he did so to get money to replevy 
his horses and to pay for their keeping. After McNab dis- 
appeared, both these horses, as well as a chest of tools, 
remained in Dickson’s possession. Dickson said in the 
presence of another witness, about the 15th day of March, 
1880, that McNab went off in his ordinary clothing, leav- 
ing everything; that he did not propose to let him take 
the horses while he was owing him. Inthe same month 
Dickson said in the presence of another witness that Mc- 
Nab left his horses and other stuff with him; that McNab 
owed him $100; that if he came back he could have one 
of the horses; otherwise he would keep everything. 

On the 19th day of March, 1882, an adult male human 
body was found in the southwest corner of the field, buried 
under one of the walnut logs, near where McNab was last 
seen at work. The log was somewhat burned on the under 
side, and was buried in the ground, the body being buried 
under the log. One hand of the body seemed burned as 
well as the lower part of the pants. Two wounds, either 
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one of which would have proved mortal, were found 
on the body; one on the right temple, the other on the 
right side, evidently inflicted by the hand of violence, with 
some sharp instrument. The former wound pierced the 
skull and was about three inches long; the latter wound 
cut two of the ribs in two, and broke three others, bending 
them inward. 

The corpus delicti, was in our opinion, sufficiently estab- 
lished. That the human being whose body was found. 
1. evrpenceor1pex- Came to his death at the hand of violencc. 
— admits of no sort of question. That if 
was identified as that of James McNab, is not, it is true, sc 
conclusively proven, nor need it be. One witness testified : 
“To the best of my impression it was the body of Jame: 
McNab.” Another testified: “Isawa body that I took 
to be the body of James McNab, taken from under one of 
those logs.” Other equivalent expressions were used by 
other witnesses, who were also acquainted with McNab, and 
all those who had known McNab gave certain reasons as 
resemblances of clothing, of color of hair and beard, and the 
absence of an upper front tooth, which induced their belief. 
On questions of identity, it is not necessary that a witness 
should swear pointedly; it is only necessary and is of 
common occurrence, for them to swear that they believe 
the person to be the same, and the degree of credit to be 
attached to their evidence, is a question for the jury. 
Greenwell v. Crow, 73 Mo. 638; 1 Greenleaf Ev., § 440; 
Stark. Ev.,173. And besides, the body was otherwise iden- 
tified by means of articles found upon it: A quarter of a 
dollar with a hole in it; two pocket knives; a whetstone; 
a small glass, and two rings. And it is undoubtedly com- 
petent thus to identify the remains found. State v. Will- 
iams, 7 Jones (N. C.) 446; 3 Greenleaf Ev., § 133. It is 
not necessary in such cases that the remains be identified 
by direct and positive testimony ; it suffices if the circum- 
stantial evidence establishes their identity in a manner so 
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satisfactory as leaves no room for reasonable doubt on that 
point. Will’s Cire. Ev., 164. 

The proof of the corpus delicti involves of course two 
things: 1st, A criminal act; 2nd, The defendant’s agency 
2. «uRpER: corpus 12 the production of the act. Wharton 
delicti: evidence. QOrim, Ey., § 325, and cases cited. “But, 
(as is well said by an eminent author heretofore cited,) it is 
clearly established, that it is not necessary that the corpus 
delicti be proved by direct and positive evidence, and it 
would be most unreasonable to require such evidence. 
Crimes, and especially those of the worst kinds, are natur- 
ally committed at chosen times, and in darkness and secrecy; 
and human tribunals must act upon such indications as the 
circumstances of the case present or admit, or society must 
be broken up. Nor is it very often that adequate evidence 
is not afforded by the attendant and surrounding facts, to 
remove all mystery, and to afford such a reasonable degree 
of certainty as men are daily accustomed to regard as suffi- 
cient in the most important concerns of life; to expect more 
would be equally needless and absurd.” In Burdette’s case, 
4B. & Ald. 121, this subject underwent much discussion, 
and was elaborately treated by the bench. Mr. Justice Best 
said: When one or more things are proved from which 
experience enables us to ascertain that another, not proved, 
must have happened, we presume that it did happen, as 
well in criminal as in civi' cases. Nor is it necessary that 
the fact not proved should be established by irrefragable 
inference. It is enough if its existence be highly probable, 
particularly if the opposite party has it in his power to 
rebut it by evidence, and yet offers none ; for then we have 
something like an admission that the presumption is just. 
It has been solemnly decided that there is no difference be- 
tween the rules of evidence in civil and criminal cases. It 
the rules of evidence prescribe the best course to get at the 
truth, they must be and are the same in all civilized coun- 
tries. There is scarcely a criminal case from the highest 
down to the lowest in which courts of justice do not act 
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upon this principle.” IIis Lordship added: “It, there- 
fore, appears to me quite absurd to state that we are not to 
act upon presumption. Until it pleases providence to give 
us means beyond those our present facilities afford of know- 
ing things done in secret, we must act on presumptive 
proof, or leave the worst crimes unpunished. I admit 
where presumption is intended to be raised as to the corpus 
delicti, that it ought to be strong and cogent.” Will’s Crim. 
Ey., pp. 158,159; State v. Williams, supra; 3 Greenleaf Tv., 
§§ 30, 151, and cases cited. 

Now in the present case the admissions of Dickson, 
repeatedly made, that he buried the logs, carry with them 


3. ———-: evidence: tle rational inference that he dug the hole 


seen in the ground for the log and that he placed 
the body of McNab first in the hole, and then placed thie 
log on top of the body. What was his purpose in thus 
conccaling the fact of the homicide? The only reasonable 
inference which ezn be drawn from such premises, is that 


he d:1so in the endeavor to conceal his own criminal agency 
in effecting McNab’s death. At least it is “ highly prob- 
able” that this was the motive that prompted him, and 
under the authority of Burdette’s case, supra, this is sufti- 
cient; for itis one of the badges of guilt to attempt con- 
cealment of the act done; and the probable inference, 
therefore, is where a homicide has been committed and the 
body is concealed, to connect the individual who conceals 
it with the crime as author or participator. Burrill Cire. 
Ev., 83. 

But other facts in this case must not be overlooked, 
and doubtless were not overlooked by tle jury who tried 
+: ——, it and weighed the whole evidence when 
endeavoring to reach the proper conclusion. We allude to 
the evidently false statements as to the cause of McNab’s 
disappearance, if his body was in fact found buried under 
the log. These misrepresentations as to the cause of such 
disappearance could only spring from a consciousness of 
guilt on Dickson’s part which sought protection in faise- 
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hood, (Commonwealth v. Goodwin, 14 Gray 55,) and a desire 
to divert suspicion from himself, by the fabrication of evi- 
dence as tothe reason of that disappearance. A common 
instance of this sort of fabrication, resorted to by the per- 
petrators of crime with the view to escape detection and 
its consequences, is where, as here, the accused spreads re- 
ports that a missing or murdered man has “ gone to a dis- 
tance,” seeking thus to divert suspicion from the scene of 
the crime and the real criminal. Burrill Circ. Ev., 430, 
and cases cited. 

We allude also to an evident feeling of enmity which 
Dickson felt toward McNab, as shown by his remarks to 
. qu. Warren. Mr. Burrill, speaking of verbal 


i.—_—_—:-— 


will. indications of intended crime, says: “These 
expressions of ill-will assume a variety of forms, according 
to the character and strength of feeling which prompts 
them. Sometimes they are uttered in terms of intense 
though respectful complaint; attempts being at the samc 


time made to arouse resentment on the part of the persons 
addressed, against the subject of them; at other times, 
they are expressed in the undisguised form of opprobrious 
epithets, charging some injurious act.” Ib., 336. As for 
instance, in LZow’s ease, the prisoner had called the deceased 
“a cursed villain, and the greatest enemy he had.” 2 
Wheeler’s C. C., 415. In another case the expression was 
“he deserves to have his throat cut.” Harrison’s case, 12 
State Tr. 841. In another the prisoner said “she wished 
Mr. Spooner was out of the way; she could not live with 
him ;” that “she wished old Bogus was in heaven.” Spoo- 
er’s case, 2 Chandler Am. Crim. Tr. 20. In one pre-cmi- 
nently atrocious case of parricide, the malignant passion 
burst all bounds, and disclosed itself in a torrent of impre- 
cations and curses almost too violent for belief. Trial of 
Standsfield, 11 State Tr. 1396. 

Weallude also to the remark Dickson made respecting 
MeNab that “He shali not eat my bread and meat much 
‘onger!” Such language in view of subsequent events, is 

78 Mo.Sup.Repts.—29 
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what is termed “ declaration of intention.” “It is not un- 
common with persons about to engage in crime, to utter 
menaces, or to make obscure and mysterious allusions to 
purposes and intentions of revenge, or to boast to others, 
whose standard of moral conduct is the same as their own, 
of what they will do, or to give vent to expressions of re- 
vengeful purposes, or of malignant satisfaction at the antici- 
pated occurrence of some serious mischief. Such declara- 
tions or allusions are of great moment, when clearly con- 
nected by independent evidence with some subsequent 
criminal action. The just effect of such language is to show 
the existence of the disposition from which criminal actions 
proceed, to render it Jess improbable that a person proved 
to have used it would commit the offense charged, and to 
explain the real motive and character of the action.” Bur- 
rill’s Cire. Ev., 338; Will’s Cire. Ev., 45. 

Taking then the whole evidence in this cause ; consid- 
ering the fact of the dead body having been found with 
6. casrapsupcrp. mortal wounds upon it, clearly indicating 
a death by violence; considering the fact of the defendant 
having concealed the homicide—he must, according to 
rational inference, no other agency for the perpetration of 
the homicide appearing, be regarded as the author of or 
participator in that crime. Considering the evident feel- 
ing of ill-will which he bore McNab; considering the false 
reports which he circulated respecting his absence; con- 
sidering the defendant’s declarations of criminal intention 
toward McNab, as verified by subsequent events; consider- 
ing the identity of the body as having been satisfactorily 
established as that of McNab by resemblances as to cloth- 
ing and certain personal peculiarities, as well as by certain 
articles found on the body; considering in short, all the 
concomitant circumstances which seem to “ coil around the 
prisoner and fasten him to the guilty deed,” it is beyond 
our province to interfere with the province of the jury, and 
to declare that their verdict finds no support in the evi- 
‘lence. 
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In regard to the instructions: Taking them as a 
whole, as well those given for the State as for the defend- 
7. MURDER rN THE ant, we think they correctly stated the law 
— applicable to the facts of this case, as pre- 
viously announced in this opinion, and as heretofore an- 
nounced by this court. The error contained in the first 
instruction for the State in respect to deliberation, was a 
harmless one, and has been criticised in the State v. Talbott, 
73 Mo. 847. The first, second, third and fifth instructions 
for the State, in this case, were such as were given in that 
case. And the trial court properly refused to instruct the 
jury on any grade of homicide less than murder in the first 
degree. There was evidence from which the jury could 
well deduce inferences of the perpetration of that grade of 
homicide, and there was no evidence of a different grade 
of offense having been committed. Of consequence, it 
would have been error to instruct as to any other grade of 
the offense charged. State v. Talbott, supra. It is only 
upon proof of an intentional killing, nothing more appear- 
ing, that the law will presume the homicidal act to be mur- 
der in the second degree. State v. Underwood, 57 Mo. 40. 


IIT. 


The principle decided in the State v. Zumbunson, (at the 
last term,) controls this one, and prevents a reversal on ac- 
count of remarks made by the prosecuting attorney. It 
only remains to say that the judgment must be affirmed, 
and the law take its course. All concur. 
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GILBRAITH, Appellant, v. GALLIVAN. 


Married Woman’s Deed: corRECTION OF CERTIFICATE OF ACKNOWL- 
EDGMENT. After a married woman’s deed had been delivered, and 
the officer who certified the acknowledgment had gone out of office, 
he undertook to correct a defect in the certificate. Held, that his 
act was void for want of power. Wannall v. Kem, 51 Mo. 150; s. c., 
57 Mo. 478, distinguished. 


Appeal from Johnson Circuit Court—llox. Noau M. Givan, 
Judge. 


REVERSED. 


J. M. Crutchfield and Land § Sparks for appellant, cited 
Elliott v. Persoll, 1 Peters 328; Bours v. Zachariah, 11 Cal. 
281; Merritt v. Yates, 71 Ill. 636; Ellwood v. Klock, 13 Barb. 
50; Watson v. Bailey, 1 Binn. 470; Jourdan v. Jourdan, 9 
Serg. & Rawl. 268,275; Ennor v. Thompson, 46 Ill. 214; 
O’ Ferrall v. Simplott, 4 Green (Iowa) 162; Stanton v. But- 
ton, 7 Conn. 527; Pendleton v. Button, 3 Conn. 406; Hayden 
v. Wescott, 11 Conn. 129; Mariner v. Saunders, 5 Gill. (IIl.) 
113; Moore v. Tisdale, 5 B. Mon. (Ky.) 352; Woods v. Pol- 
hemus, 8 Ind. 60; Chauvin v. Wagner, 18 Mo. 531; Silliman 
v. Cummins, 13 Ohio 116; Martin v. Divelz, 6 Wend. 9; 
Carr v. Williams, 10 Ohio 305; Looney v. Adamson, 48 Tex. 
619; Jackson v. Ingraham, 4 John. 163; Williams v. Soutter, 
55 Ill. 130; Willis v. Gattman, 53 Miss. 721; Abbott’s Trial 
Ev., 174, § 15. 


O. L. Houts tor respondent. 


Winstow, C.—This is an action of ejectment for an 
undivided interest in 160 acres of land in Johnson county, 
Missouri, commenced in the circuit court of that county, 
January 21st, 1879. The petition is in the usual form; and 
the answer a general denial, except the admission that de- 
fendant was in possession. The trial was before a jury, 
and the verdict and judgment were for defendant ; to re- 
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verse Which the plaintiff brings the case here by appeal. 
It was admitted on the trial that George Reiter was the 
common source of title; that the plaintiff is one of the 
only five equal heirs of one George F. Maus, who died in- 
testate before the commencement of this suit ; that plaintiff 
was a married woman at the time, but her husband was 
dead before the commencement of this suit; that defend- 
ant holds the possession; that the damages shall be $1, the 
rents and profits $2, per month. Plaintiff next read in 
evidence a deed from George Reiter and wife, to George F. 
Maus for the entire land, dated December 14th, 1864, which 
was in all respects sufficient to vest the legal title in him. 
This made out a prima facie case for plaintiff, and entitled 
her to the verdict and judgment. 

For the purpose of showing this prima facie title out 
of plaintiff and in himself, defendant offered in evidence a 
deed from the admitted heirs of G. F. Maus, to Ursula 
Reiter, embracing the land in controversy, dated July 7th, 
1866, and purporting to be acknowledged before C. II. Gor- 
don, clerk of probate of Moniteau county, Missouri, on the 
day of its date. This deed is signed by plaintiff and her 
then husband, whose names appear on the face of the deed 
and in the certificate of acknowledgment, but the certificate 
of the notary entirely omits the privy examination of the 
plaintiff, thus rendering the deed void as to her. To remedy 
this defect the deed was sent to Gordon, who, on April 5th, 
1871, indorsed a proper certificate upon it, containing the 
privy examination of plaintiff. This certificate recites the 
appearance of the parties as of the date of the deed. In 
the body he describes himself as clerk of the probate court ; 
but the testimonium.is as follows: “ In testimony whereof 
I have hereunto set my hand and affixed the seal of said 
court this 5th day of April, 1871. C. M. Gordon, late clerk 
of probate court.” This deed was objected to by plaintiff, 
because not properly acknowledged. The objections were 
overruled, and the deed admitted. Defendant then intro- 
iced a deed from Ursula Reiter and her husband to him- 
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self, dated October 22nd, 1874, for the land in controversy. 
No acknowledgment or certificate of record appears; but 
plaintiff saved no exceptions on these grounds. 

Plaintiff, in rebuttal, offered evidence to show that she 
never was, at any time, subjected to a privy examination 
by Gordon. Defendant, also, offered parol evidence tend- 
ing to show that the facts stated in the certificate of 
April 5th, 1871, were true. An agreed statement of facts 
was read in evidence showing that Gordon was not the 
clerk of the Moniteau probate court, at the time he at- 
tached the amended certificate to the deed in controversy, 
and did not pretend to be acting in any official character 
whatever in performing said act; but that he was such 
clerk at the date of the deed, and when he took the first 
acknowledgment. 

The only question in this case relates to the validity of 
the amended certificate of acknowledgment, placed upon 
the deed from the heirs of G. F. Maus to Ursula Reiter, by 
Gordon, the former clerk of the Moniteau probate court, 
long after his official term had expired, and when he had 
no official authority nor any right to the custody or use of 
the seal. The facts surrounding this question are very 
plainly stated above, just as the record shows them, an«d 
need not be stated here; in fact, there is no dispute about 
them. 

Respondent relies on the cases of Wannall v. Kem, 51 
Mo. 150, and 57 Mo. 478. A critical examination of these 
cases will disclose that they do not satisfactorily decide the 
question in the form here presented. The case first cited 
was a bill in equity to foreclose a mortgage, executed by 
Kem and his wife, on lands belonging to the wife in fee, 
to secure a note alleged to have been executed by them to 
plaintiff’s indorser, and to correct a. mistake in the mort- 
gage, the alleged mistake being in the omission of the 
notary to insert in his certificate of acknowledgment the 
privy examination of Mrs. Kem, although he had actually 
taken the same. The notary was madea party. The relief 
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asked was a decree of the court correcting the alleged mis- 
take. There was no amended certificate on the mortgage, 
and no prayer for a mandamus on the notary to put one 
there, and no such questions were before the court. There 
was a demurrer to the bill, because of its insufficiency, and 
because the notary was not @ proper or necessary party to 
the suit. The real question in judgment was, whether a 
court of equity possessed the power to correct a mistake in 
the acknowledgment of a deed of a married woman for her 
fee simple lands; and this was the only question the court 
could legitimately decide under the issues. But Adams, 
J., in writing the opinion of the court, after holding that 
a court of equity possessed no such power, because it was 
a statutory power conferred upon the officer, departed from 
the case before him and remarked, somewhat obiter: “ The 
officer may voluntarily correct his certificate, or make out 
a proper certificate where he has given a defective one, if 
the facts really exist to warrant such action. If the officer 
refuses to make a proper certificate, he may be compelled 
to do so by mandamus.” It will be observed that no au- 
thorities are cited or reasons given why this should be so ; 
and the remarks of the learned judge who wrote the opin- 
ion may be fairly classed as ob/ter dictum. 

The second case cited between these same parties was 
an action on the note secured by the mortgage, which was 
given to one Brolaski, the plaintiff’s indorser, for certifi- 
cates of stock in a gas works company. One defense was, 
that the note was secured by fraudulent representations as 
to the stock. Mrs. Kem interposed a separate defense to 
the effect that she never was, in fact, subjected to a privy ex- 
amination by the notary. These issues were tried by a 
jury, who found for defendant. Napton, J., in disposing 
of some questions put to Mrs. Kem, while on the stand as 
a witness, tending to prove that she really knew the con- 
tents of the deed and really executed it voluntarily, ete., 
having been informed by her husband, comments on and 
explains the policy of our statute in requiring those facts 
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to be ascertained and certified by an officer, rather than 
proven before the trial courts, but does not mention the 
power of these officers to grant amended certificates where 
they have made defective ones. 57 Mo. 482. In explain- 
ing the verdict of the jury on Mrs. Kem’s defense, the 
learned judge alludes to the history of these acknowledg- 
ments, and the previous proceedings in the case, and then 
alludes to the amended certificate thus: ‘ This court, how- 
ever, on a review of this case, decided that the courts had 
no power over such mistakes, but intimated that the notary 
—the officer who took the acknowledgment—might correct 
the certificate, if, in point of fact, this privy examination, 
explanation ete., had in fact been made. ‘Wannall v. Kem, 
51 Mo. 150.” 

It is a little remarkable that the real point in issue in 
the first case is classed as decision, while the point as to 
the power of the officer to grant, the amended certificate is 
merely classed as intimation. After stating the fact that a 
perfect certificate was substituted for the original, which 
was erased, long after the acknowledgment, he remarks: 
“If we assume this last certificate as true, and stating the 
facts as they occurred, it is plain that the notary, at the date 
of his examination and certificate, was perfectly aware of 
what was required by the statute.” The effect this strange 
conduct of the notary might have had on the minds of the 
jury, in producing a verdict for Mrs. Kem, is then com- 
mented on. The defense was finally disposed of on the 
ground that there were no improper instructions, and the 
verdict was conclusive on the facts. 57 Mo. 483,484. The 
sixth instruction given by the court explains the probative 
force of the amended certificate, as prima facie true, and 
tells the jury to find a verdict against Mrs. Kem on it, pro- 
vided they also find a verdict against Kem on his defense 
of fraud, and she has not disproven the certificate. 57 Mo. 
487. The remainder of the case contains a learned discus- 
sion of Kem’s defense of fraud, which is finally disposed of 
on the strength of the verdict of the jury. | 
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These cases furnish the only foundation, in this State, 
for the doctrine that an officer, even while yet an officer, 
may amend his certificate of acknowledgment to the deed 
of a married woman for her fee simple lands, after he has 
delivered it to the grantees, with a defective certificate in- 
dorsed. It is not difficult to perceive that the doctrine rests 
on aslim foundation, so far as direct adjudication is con- 
cerned, when so eminent a jurist as Judge Napton could 
only speak of it as having been intimated by this court. 
Counsel for respondent have been unable to furnish us any 
other authority on the subject, and we presume they are 
possessed of no more. 

These cases certainly furnish no authority for extend- 
ing the doctrine sought to be maintained by them, to a 
person who was an officer when he made the defective cer- 
tificate, but had long ceased to be such officer, and was 
acting in a strictly private capacity when he made the 
amended certificate, as was the factin the case at bar. In 
the Kem eases the notary was still in office, surrounded by 
the sanctity of his official oath, deterred by the penalty of 
his official bond, and resting under the fear of punishment 
for official misconduct. These are the safeguards which 
the statute has, in the wisdom of its policy, thrown around 
the estates of married women, and the courts have jealously 
guarded and protected them in the construction and en- 
forcement of the statute, as the adjudicated cases will plainly 
demonstrate. 

These facts were not present in this case when Gordon 
attached his amended certificate. Ie made no pretense of 
any official capacity, but only assumed to act as a private 
individual in performing an act which should have been 
done under the seal of official sanctity. What right had 
he to imprint the official seal of the court, which had passed 
into the custody of another, who was alone empowered to 
imprint it, on any legal document? Suppose he had made 
i false certificate, as it is alleged he did, where is the pro- 
tection of the plaintiff on his official bond, or her right to 
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subject him to criminal punishment for official misconduct ? 
What becomes of the policy of the statute and the entire 
system inaugurated by the legislature in the laws requiring 
the execution of deeds to be established under the official 
protection of officers and courts designated for the purpose, 
if “late” officers after they have become private individu- 
als, may perform these functions, imprinting official seals 
to which they have no longer any right, invading offices 
over Which they have no official control to procure them 
for use, and acting without any legal sanction whatever ? 
We have carefully examined this question, and are all de- 
cidedly of the opinion that to extend the doctrine intimated 
in the Kem cases, beyond the official term of the officer 
performing the original act, so as to sustain the certificate 
before us, would result in the utter subversion of our entire 
system for the execution of deeds, especially with reference 
to the fee simple lands of married women, and establish a 
precedent that would prove pernicious in its results. All 
the cases in other courts which we have examined are 
strongly opposed to the doctrine in any form. See Bours 
v. Zachariah, 11 Cal. 281; Silliman rv. Cummins, 13 Ohio 
116; Merritt v. Yates, 71 Ill. 636; Ellirood v. Klock, 13 Barb. 
50; Jourdan v. Jourdan, 9 Serg. & Rawle 269, 

For the reasons stated, the judgment should be re- 
versed and the cause remanded. All concur. 





Funknouser, Appellant, v. Lay. 


1, Fraud, Fraud may be inferred; but this does not mean that it 
may be assumed. It can only be legitimately inferred from some 
tangible, responsible fact in proof. It is a deduction which an in- 
telligent mind may honestly make from the incidents and circum. 
stances surrounding the case, and which appear to be inconsistent 
with good faith and rectitude on the part of the actor. If, however, 
his conduct and the transaction under consideration reasonably con- 














OCTOBER TERM, 1885 459 





Funkhouser y. Lay. 


sist as well w ith integrity and fair dealing, the law eather vale the 
act to the better motive. 

——-—-: INTERVENTION OF BONA FIDE PuRCIIASER. If a fraudulent 
grantee of the equity of redemption of land covered by a bona jide 
mortgage buy at the mortgage sale, he will acquire a title free of 
taint. 





: noTick. Itisa general rule of equity that a pur- 
chaser | with notice may protect himself by buying the title of a bona 


fide purchaser without notice. 


Vendor and Vendee: purRcHASE OF ADVERSE TITLE. A vendee 
may buy up atitle antagonistic to that of his vendor, and set it up 
to defeat that of his vendor or his vendor’s representatives. 


Case Adjudged. The principal purpose of this suit was to have 
one of the defendants declared a trustee for plaintiff of certain land 
lying beyond the limits of this State. The land was subject toa 
mortgage, the bona jides of which was not questioned. Before the 
trial, without any collusion on the part of this defendant and with- 
out any effort on the part of the plaintiff to prevent it, the mort- 
gage was foreclosed, the mortgagee becoming the purchaser. This 
defendant then died and the suit was revived against her executor. 
Held, that plaintiff was not entitled to have him declared a trustee. 
Practice: supGMent. In an action bya judgment creditor against 
the debtor and a third party to enforce a trust against the latter as 
ameans of obtaining payment of the judgment, it is no error to 
refuse the plaintiff a new money judgment against the debtor. 


Appeal Jrom Si. Louis Court of Appeals, 


AFFIRMED, 


de, MeGinnis tor appellant. 
Cline, Jamison §& Day and MW. L. Gray for respondents. 


Punips, C.—This is an appeal from the St. Louis court 


of appeals. The facts as disclosed by the pleadings and 
proofs are substantially these: On the 30th day of March, 
1877, one Thomas J. Pickering obtained judgment in the 
cireuit court of the United States for the eastern district of 
Missouri, against the defendant John F. Lay for $8,670.48, 
on which was collected, under execution, the sum of $69.33, 
and the execution returned not satisfied as to the balance. 
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John F. Lay then was and yet is a resident of the state of 
Illinois. In 1876 he owned certain real estate in said state. 
The said judgment was assigned by Pickering to plaintiff 
Funkhouser, who brought suit thereon against John F. 
Lay in Illinois on the 2nd day of October, 1877, which suit 
stood until the 14th day of February, 1879, when plaintiff 
voluntarily dismissed the same. On the 14th day of Feb- 
ruary, 1876, John F. Lay conveyed said land to one Drury 
in trust for one John E. Ilayner to secure the payment of 
$4,000, money then borrowed of Iayner by John F. Lay ; 
the note was payable three years after date, with interest 
payable semi-annually at ten per cent, with the provision 
in the deed of trust that if the interest was not paid when 
due the whole debt should become due and payment be 
enforeed by sale by the trustee. In July, 1876, John Lay 
and wife conveyed said land to one Drummond, who shortly 
afterward conveyed the same to said John Lay’s wife. In 
October, 1877, Jolin Lay and wife conveyed the land to the 
defendant Charlotte Lay, who is the step-mother of John 
Lay. The consideration of this last deed is expressed to 
be $3,000 and subject to said deed of trust to Hayner. On 
March 28th, 1878, said Hayner, pursuant to the provisions 
of said trust deed, on default of payment of interest, had 
said land sold. The defendant Charlotte, through said 
Drummond, became the purchaser at the price of $4,600. 
She paid the costs and expenses of said sale, the accrued 
interest on the mortgage debt, and $100 of the principal, 
and received from the trustee a deed. On the same day she 
executed to said Ilaynera deed of trust on said land to 
secure the payment of said $3,900, balance of purchase. 
money. In August following, said Charlotte conveyed said 
land to Lizzie Lay, wife of said John Lay. This was a 
quit-claim deed, consideration $2,000, and the $3,900 debt 
to Hayner. Onthe 8th day of February, 1879, said Hay- 
ner caused said land to be again sold under his second deed 
of trust for non-payment of interest, and received a deed 


therefor. 
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The plaintiff brought this bill in equity setting up the 
foregoing facts, averring that all of said conveyances among 
the Lays and to Drummond and by Drummond to Mrs. 
Lay were fraudulent contrivances on the part of John Lay 
to defeat the collection of the Pickering debt, and that 
Drummond and Charlotte Lay were in all of said transac- 
tions actively aiding and abetting said John in said fraud- 
ulent attempts. No attack is made upon the integrity of 
Hayner’s deeds of trust. The object of the petition is to 
charge Charlotte Lay as a trustee for plaintiff, and to have 
the value, rents and profits of said lands subjected to the 
payment of plaintiff’s judgment, and to obtain judgment 
against John Lay for the said debt. The answer ten- 
dered the general issue. The multiform conveyances of 
the land in Illinois, to and fro among the family relatives 
of John Lay, with the attendant facts and circumstances 
in evidence, are such as to impress the mind very clearly 
with the belief that they were fraudulent as to the creditors 
of John Lay. And if the title acquired by Charlotte Lay 
had no other foundation than these family transfers, I 
should have no difficulty in deciding that she was a pur- 
chaser without consideration, and held the property in 
trust for the benefit of plaintiff as a creditor of John Lay. 

But the circuit court and court of appeals evidently 
placed their ruling, in finding for defendants, on the ground 
that Charlotte Lay was an innocent purchaser, by reason of 
her purchase under the Hayner deed of trust. The learned 
judge, who wrote the opinion of the court of appeals, held 
that “the fact that Charlotte Lay paid no consideration for 
the equity of redemption, and that the e nveyance by which 
she acquired it, was open to attack, did not deprive her of 
the right which she had, in common with the entire com- 
munity, of purchasing at the trustee’s sale.” This position 
is assailed by plaintiff’s counsel, with so much earnestness 
and plausibility, as to render it respectful, if not necessary, 
to re-examine more fully the correctness of that opinion, 
and the logic aud authority of the appellant’s opposition to 
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it. The argument against its validity may be summarized 
in the following propositions: Ist, That from all the facts 
and circumstances surrounding the purchase under the 
trustee deed and sale, Charlotte Lay did not design to ac- 
quire any adverse title to John Lay, but that her purchase 
was really made in his behalf; so that she continued to 
hold the title so acquired in secret trust for him; 2nd, That 
Charlotte Lay, by reason of her pretended ownership of the 
equity of redemption, was enabled to deter bidders at the 
sale, and thus to bid in the property for just the amount 
of the trust debt, as the presumption of outsiders would 
be that any surplus would go to the apparent owner of 
that equity; and that under the law the fraudulent holder 
of the right of redemption, cannot strengthen her title or 
throw off her character of trustee, by thus tacking on to 
her estate that of an innocent holder. 

We will examine these propositions in their order. 

The first involves mainly a question of fact. Does the 
evidence justify the conclusion that Charlotte Lay bought 
] FRAUD. in under the trustee sale for the use of 
John Lay? Fraud, it is sometimes said, may be inferred. 
But this expression must not be construed to warrant the 
mere assumption of a fact. This inference can only be 
drawn legitimately from some tangible, responsible fact in 
proof. It isa deduction which an intelligent mind may 
honestly make from the incidents and circumstances sur- 
rounding the case, and which appear to be inconsistent with 
the good faith and rectitude of the actor. If, however, the 
conduct of the party, and the transaction under considera- 
tion, reasonably consist as well with integrity and fair deal- 
ing, the law rather refers the act to the better motive. The 
evidence fails to show with any degree of satisfaction, that 
IIayner, the owner of the deed of trust, acted in collusion 
with either John or Charlotte Lay. On the contrary, Hay- 
ner, Who was examined as a witness on plaintiff’s part, tes- 
tified in effect, that he foreclosed his trust deed hecause of 
John Lay’s failure to pay the accrued interest. This his 
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deed authorized him te do. It does not appear that he 
even communicated, directly or indirectly, with John or 
Charlotte Lay about the intended foreclosure. He was not 
required to consult them by the terms of his mortgage. 
Ile gave notice by advertisement as his contract stipulated. 
The first notice John and Charlotte had of the proceeding 
was observing in the newspaper the advertisement. There- 
upon Charlotte wrote to Drummond to buy in the property 
for her. This he did announcing the fact at the time the 
property was stricken off. She seemed to anticipate, that 
as Hayner was selling to compel payment of the past due 
interest, he would probably be satisfied with that sum and 
the payment of costs, ete. To that end she sent Drummond 
her check for several hundred dollars. Hayner was con- 
tent to take this past due interest and costs and $100 of the 
principal, all of which she then paid, and received a deed 
from the trustee, and at the same time executed back to 
Iayner her decd of trust to secure to him the $3,900, bal- 
ance of purchase money. There is nothing unusual or 
unnatural in all this arrangement. There is no evidence 
that John Lay furnished one dollar of the moncy paid out 
about that sale. Without more the presumption would be 
that Charlotte Lay, who was the active participant in the 
transaction, furnished the money. The only evidence 
directly touching this point is that of Charlotte Lay, who 
testified: “I paid all the expenses in money, and gave my 
own notes secured on the property.” By the execution of 
her individual note to Hayner she became bound for the 
payment of $3,900, which he might hold her other property 
for, if any she had. 

In support of the second proposition, counsel is driven 
to assume the position that a grantee, who takes in collu- 
2, —— 11 n ter ven. sion with a fraudulent grantor, where the 
purchaser, property thus taken is subject to an out: 
standing mortgage debt, cannot, by buying the property, 
under a foreclosure sale made pursuant to such mortgage, 
acquire the title freed from liability to the claim of a cred- 
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itor atlarge. Ido not think the authorities cited and relied 
on sustain so broad an assertion. The rule is unquestion- 
ably, that a fraudulent grantee passes under the ban of the 
maxim: “IIe that hath committed iniquity shall not have 
equity.” So, if A, in aid of a fraudulent scheme of B to 
cheat his creditors, takes a conveyance to B’s property, 
though he subsequently does an act in amelioration of the 
condition of the property, such as repairing it and enhanc- 
ing its value, or lifting from it an encumbrance, he will 
have no standing in a court of equity for re-imbursement 
for the outlay when called upon by the defrauded creditors 
of B to answer as a trustee for their benefit. This is the 
doctrine of the text in Bump on Fraud. Con., 572. 

The case of Railroad Co. v. Soutter, 13 Wall. 517, is 
consistent with this principle, and goes no further. The 
purchasers under the second mortgage there were held to 
have taken in fraud of the creditors of the company, who 
had brought a creditors’ bill assailing the title of such pur- 
chasers. They bought subject to a prior mortgage. On 
the foreclosure of that precedent mortgage, and without sale 
thereunder, they saw fit to pay off the prior lien. They 
did not buy in under a foreclosure of the mortgage. When 
the creditors prevailed in their said bill, and obtained judg- 
ment, the fraudulent purchasers under the second mort- 
gage, sought to be re-imbursed in the amount they had 
paid out in satisfaction of the prior lien. It was on this 
state of facts that Justice Bradley exclaimed: “ Was it 
ever known that a fraudulent purchaser of property, when 
deprived of its possession, could recover for his repairs or 
improvements or for encumbrances lifted by him whilst in 
possession.” 

So in Potter v. Stevens, 40 Mo. 229, Stevens, though a 
purchaser for value, was not one in good faith. The notes 
executed by him for the purchase money, had been trans- 
ferred to third parties by McDowell, the fraudulent grantor. 
When Potter, the defrauded creditor, sought to subject the 
property to its. just liability for his debt, Stevens interposed 
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the defense, and sought relief on the ground that he had 
paid a part of the outstanding notes. The court held there 
was no equity in the claim; that he stood in no better situ- 
ation than if he had paid the whole of the purchase money 
to McDowell at the completion of his purchase. 

In all such cases it will be observed that the grantee in 
fact is holding under the fraudulent grantor, and not under 
another purchase from or through an innocent purchaser. 

This brings us to the consideration of another rule in 
equity: that a purchaser with notice may protect himself 
by purchasing the title of a bona fide pur- 
chaser without notice. 1 Story Eq., par. 
409; Halsa v. Halsa, 8 Mo. 308; Lemay v. Poupenez, 35 
Mo. 71. The reason of this rule is aptly expressed by 
Chancellor Kent, in Bumpus v. Platner, 1 John. Ch. 220, to 
be “to prevent a stagnation of property, and because the 
first purchaser, being entitled to hold and enjoy, must be 
equally entitled to sell.” Hayner, as mortgagee, was a bona 
fide purchaser for a valuable consideration. He took long 
anterior to the judgment obtained by Pickering. The pur- 
chaser under that mortgage took whatever title John Lay, 
the mortgageor, had at the time of the execution of the 
mortgage, divested of all rights and interests derived from 
or through the mortgageor subsequent to the execution of 
the mortgage. Mullanphy v. Simpson, 4 Mo. 319; Sims v. 
Field, 66 Mo. 111. 

Likewise may a vendee buy up a title antagonistic to 
that of his vendor, and set up this title to defeat that of 
i VENDOR and his vendor, or his vendor’s representatives. 

of adverse title Huth v. Carondelet M. R. & D. Co., 56 Mo. 
206. If the purchaser under the mortgage acquires the 
right and character of the mortgagee, I am unable to com- 
prehend how Charlotte Lay is to be affected with a trust 
to which the mortgagee was not subject. Had Hayner 
bought at the trustee’s sale it would not be denied that he 
acquired the title freed from liability to plaintiff’s debt. 
Ilad he thereafter sold to Charlotte Lay could it be said 
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that because she had fraudulently acquired the equity of 
redemption from the mortgageor, she could not buy under 
ILayner as an innocent purchaser? If so, what becomes of 
the doctrine that an innocent purchaser, as Hayner is ad- 
mitted to be, “being entitled to hold and enjoy, must be 
equally entitled to sell” to whomsoever will buy? 

But says counsel, Charlotte Lay, by appearing as the 
ostensible owner of the equity of redemption, was enabled 
to deter others from bidding at the sale, as the presumption 
would be that any surplus over the amount of the mortgage 
debt would goto her. This is more specious than real. 
Suppose she had not bid at all at the foreclosure sale, would 
not the presumption have been equally as strong that any 
surplus would go to her? In either case plaintiff had his 
remedy to reach such surplus. He could have sued by at- 
tachment and garnished the surplus fund, or followed it in 
equity with as much right as he pursues the remedy herein 
invoked. Plaintiff urges in answer to this that he did not 
then know the deed or claim of Charlotte was tainted with 
fraud. But asa matter of law he did have constructive 
notice. The alleged fraudulent deeds had been put to rec- 
ord, long prior to the trustee’s sale. That imparted to the 
creditors of John Lay notice of the contents of those deeds. 
A cause of action then accrued to plaintiff, by attachment, 
or on his judgment in equity. And it was such notice, as 
from the date of recording the fraudulent deeds, put into 
motion the statute of limitation. Rogers v. Brown, 61 Mo. 
195, 196. 

There is too, another view of this matter which pre- 
sents an insuperable objection to granting the relief sought. 
5. cask apsuveep, The land, alleged to be affected with the 
trust, is situated in the state of Illinois, a foreign jurisdic- 
tion. The courts of this State clearly have no jurisdiction 
to render any judgment in rem that will bind or affect this 
land. The judgments and decrees of local courts have no 
extra-territorial force. Story Conf. Laws, §§ 539, 543; 
Smith v. McCutchen, 38 Mo. 417. It may be conceded for 
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the purposes of this case, that a court of equity, having 
acquired jurisdiction over the person of defendant, might 
proceed to fix upon her the character of a trustee of this 
land for the benefit of the creditor plaintiff, and might 
make a decree in personam that would operate upon the 
conscience of defendant, and compel her thus to do justice 
and equity, under penalty of being dealt with as for a con- 
tempt. Perry on Trusts, 71, 72; Burnley v. Stevenson, 24 
Ohio St. 478; s. c., 15 Am. Rep. 621. When the amended 
petition was filed herein, on which the cause was tried, 
Iayner had foreclosed the deed of trust executed to him by 
Charlotte Lay, and had bought in the land and obtained a 
deed therefor. By this the land is lost to defendants as 
well as the plaintiff. This fact isin proof. Plaintiff has 
stood by and suffered the fee title thus to pass away, rather 
than pay off or take an assignment of this outstanding 
mortgage. What equity has he to demand that Charlotte 
Lay shall be held bound to him for the excess of the sup- 
posed worth of this land over and above the mortgage 
debt? No fraud or actionable wrong of hers occasioned 
this last sale. It was made in spite of her co-operation or 
dissent, by a party who had a right to sell. Charlotte Lay 
is now dead, and this action stands revived against her ex- 
ecutor. Any decree which could be rendered against the 
executor could only be operative on the assets of the estate 
in the executor’s hands. Under the law and the facts of this 
case no such decree ought to be rendered. 

Plaintiff insists that at all events the circuit court erred 
in not giving him judgment against John Lay for the 
6. yracrice: juag- 2mount of his debt. The debt has already 
seen been merged into a judgment in the federal 
court at St. Louis, a forum selected by Pickering. Why 
usk for another judgment for this same debt—in an action, 
too, by the assignee founded on the judgment of the fed- 
eral court? What businéss has the plaintiff in a court of 
equity to demand a mere judgment which he could have, 
if at all, in an action at law, and for which he had suit 
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pending in Illinois, the place of John Lay’s domicil, when 
this action was brought? The process of the federal court 
is ample to enforce the collection of that judgment in this 
jurisdiction. In this respect plaintiff complains without 





injury. 

The judgment of the court of appeals affirming that 
of the circuit court, which dismissed the petition, is affirmed. 
All coneur. 





Ranpoipu, Appellant, v. Mavcx. 


An Appeal must be perfected at the same term at which the court 
disposes of the motions for new trial and in arrest ; no agreement 
of parties and order of the court will authorize an appeal at a subse- 
quent term; the right of appeal depends upon compliance with the 
statutes. 


Appeal from Knox Circuit Court—Hon. Joun C. ANDERSON, 
Judge. 


APPEAL DISMISSED. 
Charles A. Winslow for appellant. 
MeQuoid &f Balthrope for respondents. 


Martin, C.—It is impossible for us to consider the 
merits of this case, the appeal not having been perfected 
within the time required by law. There was a trial by 
jury and a verdict for the defendants at the December term, 
1877, of the Knox county circuit court. At the same term 
and within four days the plaintiff filed a motion in arrest 
of judgment. These motions were by consent of parties 
continued to the June term, 1878, at which term they were 
overruled on the 7th day of June, 1878. At the time they 
were overruled the plaintiff, with the consent of defendants, 
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obtained leave of court to file his bill of exceptions, afli- 
davit and bond for an appeal at the December term, 1878, 
that being the next regular term of the court. The bill 
was not filed at that term, nor was the appeal then perfected 
by affidavit and bond in compliance with the agreement 
and order of leave. But at the said December term, the 
defendants consenting, the plaintiff obtained another order 
extending the time for perfecting his appeal by bill of ex- 
ceptions, affidavit and bond at the next regular term of the 
court, being the June term, 1879. When the last men- 
tioned term arrived the appeal was not perfected, but a 
similar agreement and order were entered extending the 
time for doing this to the next regular term, being the De- 
cember term, 1879. At this last mentioned term the present 
appeal was allowed by the court, with bill of exceptions, 
aflidavit and bond. A motion was made to dismiss the 
appeal upon the record as originally returned to this court, 
but, after the plaintiff applied for a certiorar/, the motion 
was denied and the order granted. The return of the clerk 
to the order of certiorari makes the irregularity of the ap- 
peal more apparent than it was before. 

These agreements and orders are insufficient in law to 
bring the case here by appeal for two reasons: Ist, An 
appeal must be perfected at the same term at which the 
court disposes of the motions for new trial and in arrest. 
The mght of appeal depends upon the statutes, and they do 
not authorize an appeal at a subsequent term. It has been 
held that by agreement of parties and order of court a bill 
of exceptions can be filed in vacation, but no agreement or 
order will authorize an appeal to be granted at a subsequent 
term. 2nd, The agreement and order of extension of time 
for appeal, which were entered at the term at which the 
motions for new trial and in arrest were disposed of, were 
not complied with. The present appeal was allowed in 
compliance with an agreement and order entered three 
terms after the court had ceased to have any jurisdiction 
of the case. 
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The appeal should be dismissed. Putups, C., concurs ; 
WixsLow, C., not sitting, having been of counsel. 








Tne State v. Leeper, Appellant. 


Reasonable Doubt: instructions. The court instructed the jury 
that before they convicted defendant they ought to be satisfied of 
his guilt beyonda reasonable doubt. Held, that it was not for the 
defendant to complain that the court failed to add that such doubt 
ought to be a substantial doubt touching his guilt and not a mere 
possibility of his innocence. If defendant desired this addition to 
the instruction he should have asked for it. 


Appeal from Wayne Circuit Court—Hon. R. P. Owen, Judge. 
AFFIRMED. 

C.D. Yancey for appellant. 

D. I. McIntyre, Attorney General, for the State. 


Purries, C.—The defendant, George W. Leeper, was 
indicted for selling liquor as a dramshop keeper on Sunday. 
The evidence fully sustained the charge. Defendant was 
found guilty and brings the case here on appeal. He com- 
plains of the following instructions given by the court of 
its own motion : 

1. If the jury are satisfied from the evidence in the 
case, that defendant did, in Wayne county, State of Mis- 
souri, at any time within one year next before finding the 
indictment in this case, on the first day of the week, com- 
monly called Sunday, sell any of the liquors described in 
the indictment, they ought to find him guilty, and assess 
his punishment to a fine of not more than $50. 

2. Before the jury convict the defendant they ought 
to be satisfied, beyond a reasonable doubt, that the defend- 
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ant did, in Wayne county, State of Missouri, at some time 
within one year next before the finding the indictment, on 
the first day of the week, commonly called Sunday, sell 
liquor of some kind described in the indictment. 

The first instruction is in common form and unobjec- 
tionable. 

The criticism made by counsel on the second instruc- 
tion is, that the court erred in directing the jury to acquit 
in ease of a “reasonable doubt,’ without in explanation 
alding that “such doubt ought to be a substantial doubt 
touching the prisoner’s guilt, and not a mere possibility of 
his innocence.” In support of this somewhat novel posi- 
tion, for a defendant at least, we are referred to the case of 
State v. Heed, 57 Mo, 252. The syllabus would seem to 
justify the assumption of counsel, but an examination of 
the case will not. The first instruction given for the State 
is substantially the same as the one in quescion; and if 
there had been nothing more in the case there would have 
been no error. The vice was in the second instruction 
given for the State, in which the jury were told they could 
not acquit on “a mere possible doubt.” Wagner, J., says: 
“It should have been followed by a more precise and accu- 
rate explanation of the terms, so as to have prevented mis- 
apprehension, as was done in the case of State v. Nueslein, 
25 Mo.111.” Evidently this criticism referred to the second 
instruction, and not to the first. When the court under- 
took in that case to define what reasonable doubt was, it 
should have conformed to the principle laid down in the 
Nueslein case, instead of saying, as it in effect did, that it 
was nota mere possible doubt. There is nothing in the 
Nueslein case to support the idea that it is error to instruct 
the jury, that before they can convict, they must be satis- 
fied beyond a reasonable doubt, of defendant’s guilt. Such 
is the recognized rule in criminal practice. Its use in the 
form employed by the court in the case under review, is 
tlmost canonized. It has never been manifest to my mind 
that it is so liable to misunderstanding or confusion as the 
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explanation in the Nueslein case. It is not unworthy of 
observation that the explanation given by the trial court in 
the Nueslein case, while sustained by the Supreme Court, 
did not wholly escape criticism on account of the employ- 
ment of the word “substantial.” The court say: “The 
instruction in relation to doubt is the law, although the 
word ‘substantial’ is seldom used in connection’ with 
it. It means areal doubt of defendant’s guilt, not a mere 
possibility of his innocence. The common phrase is ‘ rea- 
sonable doubt’ of the defendant's guilt. If there be such 
the jury must acquit. We cannot say that the jury were 
misled by the court informing them that the doubt must 
be a ‘substantial doubt.’” From which it is manifest, that 
the learned judge, who delivered the opinion, would have 
been better satisfied had the instruction said: “ It means 
a real doubt of the defendant’s guilt; not a mere possibility 
of hisinnocence.” The profession generally have regarded 
the explanatory or qualifying part of that instruction as 
less favorable to the defendant than the common phrase. 
It is, therefore, not to be maintained that the trial court 
erred against the defendant, because it did not of its own 
motion supplement the instruction with the explanatory 
clause. If the defendant really desired the assumed benefit 
of the enlarged instruction he should have asked forit. Tle 
cannot now be heard to complain of a reasonable doubt 
accorded him by the court, ex gratia, especially in a case 
where there was no conflict of testimony. 

The indictment, under the authority of the decision in 
State v. Nations, 75 Mo. 53, is good. 

Finding no error in the record, the judgment of the 
circuit court is affirmed. All the commissioners concur. 
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THE State ex rel. GRicGs Vv. Epwarps ef a/., Appellants. 


1. Pleading: ALLEGATA ET PROBATA: ADMINISTRATOR'S BOND. Inan 
action upon an administrator's bond, the petition alleged that, on 
acertain day, the administrator sold to a certain person, at public 
sale, cattle belonging to the estate to a certain amount, delivered the 
said cattle, but wholly failed and neglected to take from said pur- 
chaser a note with security, or any note whatever; that said pur- 
chaser had failed and refused to pay the purchase money, and, since 
said sale, had become wholly insolvent, so that said amount could 
not be collected from him; that said administrator never took any 
steps as such, as by law required, to secure the payment of the pur- 
chase money or collect same from purchaser. There was no de- 
murrer to this petition, or motion to make it more definite or certain. 
Upon the trial, plaintiff offered in evidence a note payable to the 
administrator for the purchase money signed by the purchaser and 
others, and testimony that the makers of this note, when it was 
given, were insolvent. Defendant objected to this evidence on the 
ground that it was not admissible under the allegations of the peti- 
tion. Held, that such allegations were sufficient to justify the ad- 
mission of the evidence. 

2, Supreme Court: REVERSIBLE ERROR. No judgment should be re- 
versed unless there is error materially affecting the merits of the 
action. 


A pp al trom Bate x Cirenit ( out —I lon. F. ig! Whicut, 
Judge. 


AFFIRMED. 
Bassett & Lashbrooke and T, J. Galloway tor appellants. 
Smith §& Abernathy tor respondent. 


Winxstow, C.—This was a suit brought in the circuit 
court of Bates county, Missouri, by W. M. Griggs, as ad- 
ministrator de bonis non of the estate of S. M. Staley, on 
the bond of J. J. Miller, formerly administrator of said 
estate, to recover of said Miller and defendants, as his secur- 
ities, the sum of $825.20, for an alleged breach of said bond. 
The petition is in all respects formal, and alleges the fol- 
lowing as a breach of the bond: “That on the 27th day 
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of October, 1875, said Miller as said administrator sold to 
one James T. Williams, at public sale, cattle belonging to 
said estate, to the amount of $825.20; that said cattle were 
delivered to said Williams, who received the full benefit of 
thesame; but defendant Miller wholly failed and neglected 
to take from said Williams a note with security, or any 
note whatever; that said Williams has failed and refused 
to pay the said sum of $825.20, and has, since said sale, be- 
come wholly insolvent, so that said amount cannot be col- 
lected from him; that said Miller never took any steps as 
administrator, as by law required, to secure the payment of 
said sum, or to collect the same from said Williams.” Mil- 
ler was not served and the suit was dismissed as to him. 
The answer of the sureties was a general denial. At the 
trial the plaintiff had judgment for $743.87; to reverse 
which the defendants present the record to this court by 
appeal. 

On the issues joined by the pleadings, “ plaintiff offered 
evidence tending to sustain the issues upon his part,” is the 
only statement of the bill of exceptions as to plaintiff’s 
main evidence ; and, as to the defendants’, it is only stated 
that, “ defendants offered evidence tending to prove the 
issues on their part.” The record of the Bates county pro- 
bate court, removing Miller and appointing plaintiff, was 
offered in evidence by the plaintiff, and objected to by the 
defendants, and the objections overruled; but counsel for 
appellants make no point in their brief upon this action of 
the court, and we, therefore, omit all further allusion to the 
subject herein, assuming that the question has been aban- 
doned. 

The only question in this case of any importance arises 
on the admission on the part of plaintiff, against the objec- 
tions of the defendants, of certain evidence, in addition to 
the main evidence of plaintiff, which tended “to sustain 
the issues on his part,” which appellants maintain was not 
admissible under the above quoted allegation, nor respon- 
sive to the issues made by the pleadings. This evidence is 
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substantially as follows: A promissory note dated October 
27th, 1875, payable to J. J. Miller or order, as administrator 
of the estate of 8. M. Staley, for $825, due twelve. months 
after date, with interest from maturity at ten per cent per 
annum, signed by J. T. Williams, D. W. Morrill and Kas- 
per Bauman. Wm. M. Griggs, the administrator de bonis 
non and substantial plaintiff here, was sworn and admitted 
as a Witness, and permitted to testify to the following state- 
ments or admissions of Miller, the original administrator, 
as to the circumstances under which the above note was 
given: “Miller told me that he got this note from defend- 
ant, Edwards, and said he would not file it in settlement; 
that defendants, Wright, Sears, Edwards and Williams, told 
him, Miller, they wanted to put it in as a bad debt, and he, 
Miller, refused to do this, but said he would take it with 
him.” Plaintiff then offered evidence tending to prove 
that the makers of said note were insolvent at the time the 
same Was given. 


4 


Counsel for appellants in their abstracts of the record, 
which is substantially repeated in their briets, state the 
legal effect of the allegations of the petition, above quoted, 
as follows: “The only breach alleged in the petition is 
that said Miller, as administrator of Staley, sold cattle, the 
property of said estate, on a credit of twelve months, and 
delivered the same to the purchaser without any note to 
secure the payment of the purchase price.” This is mani- 
festly a clear misconception of the petition and case, as it 
is presented by the record, and renders unnecessary any ex- 
anination of the question, as to the variance between the 
allegation and the proof, on which appellants mainly rely. 
No demurrer was interposed to test the sufficiency of the 
allegation in question, but the objection was reserved until 
the introduction of the evidence under the pleadings, and 
as a ground for motion in arrest, and is so presented here by 
the record. The gravamen of the complaint in this case is, 
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that Miller, as administrator of Staley, sold cattle of the 
estate, at public sale, the amount of which was lost to the 
estate by reason of his failure to perform his duties as ad- 
ministrator with reference to that sale. It is a conceded 
fact in the case that the complaint is literally true, and the 
record states that the plaintiff introduced evidence “tend- 
ing to sustain the issues on his part.” Appellants seek to 
narrow the issue by maintaining that the real charge is that 
the loss occurred on account of Miller's failure to take any 
note at all for the cattle, and that because evidence was ad- 
mitted showing that an insolvent note was taken reversible 
error was committed. It is very well settled, in this State, 
that a party cannot allege one cause of action in his petition 
and recover ona different one made out by his evidence 
and submitted by his instructions. Waoldhicr v. Railroad 
C%., 71 Mo. 514; Edens v. Railroad Co., 72 Mo. 212; Buff- 
ington v. Railroad Co., 64 Mo. 246; Bullene v. Smith, 73 Mo. 
151; Joe. et. 162. But no such case is made on this record. 

It should be borne in mind that the question does not 
arise here on a demurrer to the petition, or a motion to 
make it more definite and certain, in which the sufficiency 
of the allegations would come in question; but upon a 
demurrer to the evidence and on motion in arrest, in which: 
the simple question is, whether there is any allegation at 
all to justify the admission of the evidence, or to render 
the petition good on general demurrer or after verdict. 
Grove v. The City of Kansas, 75 Mo. 673, and cases cited. 
Nothing can be clearer than that the allegations of the 
petition in question are sufficient to justify the admission 
of the evidence complained of. It is very clearly alleged 
that one of the reasons why the money was lost was Mil- 
ler’s failure to take “a note with security” from Williams 
for the purchase money of the cattle. Under the statutory 
rule for construing pleadings, which requires them to be 
“liberally construed with a view to substantial justice be- 
tween the parties,” (R.8., § 3546,) the above allegation 
may well be construed to mean “a note with sufficient 
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security; and this seems to be what was intended by the 
pleader; because he follows it up with the allegation that 
Miller failed to take “any note whatever ;” evidently hav- 
ing in view the contingencies, that the note in evidence was 
taken as a sale note and was insolvent, or that it was taken 
as an outside note, as indicated by Miller’s statements. 
Considering the manner in which the question is presented, 
the evidence complained of was properly admitted under 
this allegation alone. At least its admission does not con- 
stitute reversible error, in view of the fact, conceded in the 
record, that plaintiff made out his case by other evidence, 
not objected to, and that the judgment is substantially just 
and for the right party. 

But there is another allegation in direct connection 
with the one just considered, which in connection with that 
allegation and the entire scope of the alleged breach, tends 
strongly to justify the admission of this evidence. It is 
distinctly alleged “that said Miller never took any steps 
as administrator, as by law required, to secure the pay- 
ment of said sum.” Here is an allegation of an utter fail- 
ure to secure the payment of this purchase money in any 
manner, as required by the statute, in accordance with his 
official duties, as one of the reasons why it became lost to 
the estate. What has been said with reference to the other 
allegation may be applied here, and nothing further need 
be added on the subject, except to say that the statute very 
plainly defined Miller’s duties in the premises; and the 
authorities just as plainly fix the liability ef his sureties 
for his failure to comply therewith. R.8.,§111. It was 
made his express duty, under this section, to “take bonds 
or notes, with good security, of the purchaser.” 


II. 


It is objected that certain admissions of Miller were 
admitted in evidence without anything to show that they 
formed a part of the res gestae, which should have been ex- 
cluded. It is a sufficient answer to this objection that the 
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appellants have so meagerly preserved these statements in 
their bill of exceptions as to render it almost impossible for ° 
us to say just what they amount to, or what material con- 
nection they have with the real issues in the case. It does 
not even appear when they were made. <A great deal of 
evidence seems to have been omitted, and very liberal gen- 
eral statements and concessions substituted. Under these 
circumstances it is difficult for us to intelligently examine 
the question, and the presumption must be indulged that 
the trial court acted right in the premises. Besides, the 
record so plainly shows, in every manner possible, that the 
plaintiff had already made out his case by an abundance of 
other evidence, that it is not possible to perceive how the 
meager and indefinite statements of Miller which the appel- 
lants have seen fit to preserve in the record could have had 
any misleading eftect on the case, and the court, by instrue- 
tions numbered ‘seven and eight in the record—one in ap- 
pellants’ abstract—given for defendants, so plainly told the 
jury that these statements, and other kindred evidence, not 
preserved, tended to fix no liability on defendants, as to 
practically withdraw them from their consideration. In 
view of these considerations, the admission of this evidence 
furnishes no substantial ground for reversing the judgment 
—the error, if any, was thus rendered harmless—ant it is 
the written law of this court that no case shall be reversed 
unless there is error “ materially affecting the merits of the 
action.” R.8., § 3775. 
IIT. 

On the evidence presented, the court, of its own mo- 
tion, instructed the jury as follows : 

1. If the jury find from the evidence that the said 
Joha J. Miller, as administrator of the estate of said Sta- 
ley, at his administrator’s sale of the personal property 
belonging to said estate, sold a lot of cattle belonging to 
said estate to said Williams on a credit of twelve months, 
it was the duty of said administrator to have taken a bond 
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or note of said purchaser for the amount from said pur- 
chaser with good and sufficient security for the payment of 
the same when it should become due, at the time or before 
the delivery of said cattle, and if he failed to do so, and in 
consequence of such failure there has been a loss to said 
estate, and a failure to collect the amount due and any part 
thereot remains unpaid, then said securities are liable.” 

2. The words “good security ” required by the statute 
contemplate that the persons acting as security shall own 
sufficient property, exempt from execution, to satisfy the 
note or bond, if the same is not paid by the principal; and 
even if the jury should believe from the evidence that said 
Williams, sometime after the sale, did execute and deliver 
to said administrator his note for the amount with security, 
yet if they further find that the said securities at the time 
had not sufficient property to satisfy the said note on the 
failure of Williams to pay it, and that in consequence ot 
insufficient security the said amount of the sale of said 
eattle has been lost to the estate, then the said securities are 
liable for the amount of such loss. 

The court also gave a general instruction for plaintiff, 
and refused two for defendants, the principles of which, so 
far as they contain the law applicable to the case, are em- 
braced in those given by the court. Other instructions 
were refused for defendants, but no error is assigned on this 
action of the court. The instructions given by the court 
very fairly presented the case to the jury, and they could 
not well have misunderstood the issue they were trying ; 
the verdict is manifestly right and just on the facts pre- 
sented in the record ; no substantial error appears for which 
the judgment should be reversed, and it should, therefore, 
be affirmed. All concur. 
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Turner, Plaintiff in Error, v. Stewart. 


1. Injunction against Trespass. To maintain injunction against 
trespass upon property real or personal, it is not necessary that the 
defendant should be insolvent or the wrongirreparable. The statute 
gives the right wherever an adequate remedy cannot be afforded by 
an action for damages. R.S., 32722. Thus where the owners of a 
steamboat were in the constant habit of discharging freight at a pri- 
vate wharf, without the consent and against the protest of the owner 
of the wharf, thereby seriously interfering with his business of saw- 
ing, receiving and delivering lumber and ties, and they threatened 
to continue this practice; Held, that the wharf owner might main- 
tain injunction. 

2. Trespasses on Realty: suRispicrion: apMmrRaLty. The State 
courts have jurisdiction of all trespasses committed upon real estate 
within the limits of the State. The fact that the real estate in ques- 
tion is a wharf does not make it a matter of admiralty jurisdiction 
and so cognizable alone in the courts of the United States, 


Error to Cole Cireuit Court—Hon. FE. L. Epwarps, Judge. 
REVERSED. 

Belch & Silver for plaintiff in error. 

Edwards § Davison for defendants in error. 


Martin, C.—This was a petition for an injunction, the 
substance of which we recite. The plaintiff states that he 
is the owner and in possession of a private wharf and land- 
ing on the west side of the Osage River; that he is engaged 
in operating a saw-mill and machine for loading and un- 
loading cars with railroad ties, which mill and machine he 
has erected on said premises at great expense; that he is 
under contract to furnish and deliver a large amount of 
lumber to different parties, and that he has a large number 
of hands in his employment conducting his said business ; 
that the defendants are the owners and proprietors of a 
steamer called the “Aggie;” that without the consent of 
plaintiff and against his notice forbidding it, said defendants 
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have at divers times since the 7th day of May, 1880, landed 
their said steamer at said landing and discharged freight 
on said premises, and that they threaten to repeat and con- 
tinue said unlawful acts and trespasses; that by reason 
thereof the business of plaintiff in sawing, receiving and 
delivering lumber, and loading and unloading railroad ties 
is wholly suspended and stopped during the time of said 
acts and trespasses; that defendants are in the habit of 
landing and discharging freight and thereby interfering 
with and suspending the said business of the plaintiff as 
often as two or three times each week, varying from a half 
to a Whole day; that he is damaged to such an extent that 
an ordinary action at law would be a wholly inadequate 
remedy for the injury sustained, and that a continuation of 
said acts would work an irreparable damage for which a 
court of law provides no adequate remedy ; wherefore the 
order of the court enjoining defendants from further tres- 
passes aforesaid is asked by plaintiff, and such other and 
further relief as he may be entitled to. 

To this petition the defendants filed a demurrer for 
want of facts sufficient to constitute a cause of action. It 
is urged that.an injunction will not be granted to restrain 
trespasses unless the parties are insolvent or the injury 
irreparable. It is also insisted that the jurisdiction of the 
matter complained of belongs to the courts of admiralty 
and not to the State courts. The court sustained the de- 
murrer and thereupon entered final judgment dismissing 
the petition, from which action of the court the plaintiff 
presents his writ of error. 

It is not necessary that the defendant should be insolv- 
ent or the wrong irreparable to sustain the right to equi- 
lL insuxcrron vs, table relief against trespasses. It is provided 
eines in our statute that “the remedy by wnt of 
injunction shall exist in all cases when an injury to real or 
personal property is threatened, and to prevent the doing 
of any legal wrong whatever, whenever in the opinion of 
the court an adequate remedy cannot be afforded by an 

38 Mo.Sur.Repts.—31 
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action for damages.” R. 8. 1879, § 2722. The business of 
the plaintiff was constantly interrupted at the pleasure of 
the defendants. He was subjected to a grievance recurring 
at irregular intervals. His immediate damages would be 
difficult to estimate on account of the nature of his busi- 
ness. For consequential damages and loss of profits on his 
contracts it would be difficult if not impossible to obtain 
anything in an action at law. It is also clear that no single 
action for damages would afford him redress. He would 
have to sue for every time the defendants landed; and the 
burden of carrying on such a multiplicity of lawsuits 
would make his remedy about as grievous as the injury. 
Under this statute and the decisions construing it, I am 
satisfied the plaintiff was entitled to the remedy asked for, 
and that a suit at law would not be an adequate remedy. 
State Savings Bank v. Kercheval, 65 Mo. 682; Damschroeder 
v. Thias, 51 Mo. 100; Echelkamp v. Schrader, 45 Mo. 505; 
ITayden v. Tucker, 37 Mo. 214; McPike v. West, 71 Mo. 199; 
Wright v. Moore, 38 Ala. 593; Watson v. Sutherland, 5 
Wall. 78. 

On the second point of the demurrer there can be no 
doubt. The trespass was against real estate within the 
2 TRESPASsSsEsONRE- jurisdiction of the court. The judgment 


ALT®: jurisdiction: “ 
admiralty. is reversed and the cause remanded. All 


concur. 





Eppricut, Appellant, v. NIcKERSON. 


1. Corporation: ASSIGNMENT FOR BENEFIT OF CREDITORS. An assign- 
ment of all the assets of an insolvent corporation for the benefit of 
creditors, if made by the board of directors without the consent of 
the stockholders, is ultra vires and void, but only as against the stock- 
holders. A creditor of the corporation cannot make the objection. 

2. : CERTIFICATE OF ACKNOWLEDGMENT. To an assign- 
ment ie the benefit of creditors executed by a corporation was ap- 
pended a notary’s certificate that M. C., president, and A. M., cash- 
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ier, of the corporation, “acknowledged that they executed and 
delivered the same as their voluntary act and deed, for the uses and 
purposes therein contained.’’ Held, that this wasa sufficient cer- 
tificate that the corporation acknowledged the instrument. Hoven, 
C. J., and Henry, J., dissented. 

3. Assignment: wHaT IT Passes. A deed of assignment which 
makes no reference to a schedule of assets accompanying it, will not 
be limited in its operation to the assets embraced in the schedule, 
but will pass any which come within its terms. 

: LIABILITY OF STOCKHOLDERS MAY BE ASSIGNED. An insolvent 

corporation may include in an assignment for the benefit of its 

creditors the liability of its stockholders for unpaid stock for which 
no call has been made. 





Appeal from Johnson Circuit Court—Tlox. Noau M. Givan, 
Judge. 


AFFIRMED. 
J. J. Cockrell and Peter E. Bland for appellant. 
A. Comingo tor respondent. 


Henry, J.—This is a proceeding which was commenced 
in the Johnson circuit court against defendant Nickerson, 
by motion, under section 13, article 1, chapter 37, Wagner 
Statutes. Plaintiff obtained a judgment against the War- 
rensburg Savings Bank on the 21st day of February, 1880, 
and execution was issued on said judgment which was 
returned unsatisfied, and the motion was filed on the 26th 
day of August, 1880, after the return of said execution. 
Prior to the judgment in plaintiff’s favor, in his suit against 
the bank, on the 24th day of January, 1880, the said bank 
by order of its directors made an assignment to Joseph 
Brown of all its “real estate, goods, chattels, effects and 
credits” for the use and benefit of its creditors, and said 
Brown duly qualified and entered upon the discharge of his 
duties as assignee. Nickerson, at the date of the return 
on the execution before mentioned, was a stockholder of 
the bank to the extent of twenty-eight shares, only thirty 
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per cent of which had been paid, leaving seventy per cent 
unpaid, for which no call had been made by the directors. 
Brown on his application was made a party defendant to 
this proceeding and filed his answer alleging the facts in 
relation to the assignment, and claiming as assignee the un- 
paid balance for the stock subscribed by Nickerson, who in 
his answer also set up as a defense to the plaintiff’s motion, 
said assignnent. Several questions have been elaborately 
and ably argued by counsel, and we shall proceed to notice 
them in their proper order. 

First, it is contended that the assignment was made by 
the directors without the authority of the stockholders and 
1, corporation: as- Was, therefore, ultra vires and void. As to 
signment for bene- ° ° 

fit of creditors. the stockholders, if they did not consent, 
this proposition we think correct. Field on Corp., § 151; 
Abbott v. American Hard Rubber Co., 33 Barb. 580. In the 
latter case the question is elaborately and exhaustively con- 
sidered, both by Sutherland, J., and Allen, J., and on this 
point we think it sufficient to cite that case and those relied 
upon by those learned judges in the opinions delivered by 
them. In the case at bar, no stockholder is complaining of 
the action of the directors, and the only stockholder who 
is a party to the suit relies upon the assignment to defeat 
plaintiff’s recovery against him. It does not appear that 
the stockholders did not consent, nor that any of the stock- 
holders ever complained of the conduct of the directors ; 
and from their silence since 1880 their assent to the assign- 
ment may be reasonably inferred. The plaintiff himself 
proved his debt against the bank before the assignee. 

It is also urged that the assignment was not properly 
acknowledged. The assignment and acknowledgment were 
as follows : 

Know all men by these presents, That the Warrens- 
burg Savings Bank, a corporation duly incorporated under 
' : : cer- and in pursuance of chapter 68 of the Gen- 
tificate of acknowl- . . : . 
edgment. eral Statutes of Missouri, and doing busi- 
ness in the town of Warrensburg, Johnson county, Missouri, 


9 


- 
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in consideration of the sum of $1 to it in hand paid by 
Joseph Brown, of the same place, does hereby bargain and 
sell, transfer and assign and deliver unto the said Joseph 
Brown, all and singular, the real estate, goods, chattels, 
effects and credits of the said Warrensburg Savings Bank, 
to have and to hold the same in trust to collect and receive 
the same, and dispose of it, and the proceeds to distribute 
under and in accordance with the general assignment laws 
of the State of Missouri among all the creditors of the said 
Warrensburg Savings Bank, in proportion to their respect- 
ive claims. In witness whereof, the said Warrensburg 
Savings Bank has caused these presents to be signed and 
acknowledged by its president and cashier, and the cor- 
porate seal to be attached, this 24th day of January, 
1880. 


The Warrensburg (Corporate WILuiaM CaLnouy, 
Seal) Savings Bank, President. 
Warrensburg, Missouri. Amos MarRKEE, 
Cashier. 


ATATE OF MIssouRI, | .. 
County of Johnson. - 

Be it remembered, That William Calhoun, president 
of the Warrensburg Savings Bank, and Amos Markee, 
cashier of the same, who are personally known to the un- 
dersigned, a notary public within and for the county afore- 
said, to be the same persons whose names are subscribed to 
the foregoing instrument of writing, as parties thereto, this 
day appeared before me and acknowledged that they exe- 
cuted and delivered the same as their voluntary act and 
deed, for the uses and purposes therein contained. Given 
under my hand and notarial seal this the 24th day of Jan- 
uary, 1880. 

[L. 8.] S. J. Burnett, 

Notary Public, Johnson County, Mo. 


This presents a question of more difficulty. Section 
354, Revised Statutes 1879, provides that every general as- 
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signment by a debtor in trust for his creditors “shall be 
proved or acknowledged and certified and recorded in the 
samé manner as is prescribed by law, in cases wherein real 
estate is conveyed.” Section 743 of the statute in relation 
to private corporations, (R. 8. 1879,) declares that, “ It shall 
be lawful for any corporation to convey lands by deed sealed 
with the seal of the corporation and signed by the presi- 
dent * * and such deed shall, when acknowledged 
by such officer to be the act of the corporation, or proved 
in the usual form prescribed for other conveyances of land, 
be recorded,” ete. In the City of Kansas v. Hannibal § St. 
Joseph R. R. Co., 77 Mo. 180, the granting clause of the 
deed was as follows: Know all men by these presents, 
that the West Kansas Land Company, by Solomon Houck, 
president, and Theodore 8. Case, Secretary, * * 
has granted” * * . The attestation clause was as 
follows: ‘In witness whereof we hereunto subscribe our 
names and affix our seals this, etc. 
[SEAL. ] 

Sotomon Hovck, President. [sEAL.] 

Tueopore §. Case, Secretary. [SEAL.] 

W. K. Laxp Company. [SEAL.]” 


The certificate of acknowledgment was that Houck 
and Case “acknowledged that they executed and delivered 
the same as their voluntary act and deed for the purposes 
therein mentioned.” This court held the deed to be that 
of the company and the acknowledgment sufficient. In 
the case at bar the seal of the bank was affixed to the deed. 
The deed purports to be the deed of the bank. It is signed 
by the president and cashier, in pursuance of the order of 
the board of directors, the acknowledgment is the same as 
in the case above referred to, and upon the authority of that 
case must be held to convey the property embraced in its 
terms. Judge Hoven and I dissented from the opinion of 
the court in that case, and speaking for myself I think that 
the acknowledgment of the deed in question does not meet 
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the requirements of the statute. Judge Hoven is also of 
that opinion. 

These preliminary questions disposed of, we are now 
to consider whether the deed of assignment, by its terms, 
embraced unpaid stock for which no calls had been made; 
and second, if embraced by the terms, was it in the power 
of the bank to assign such demands? 

It is conceded by counsel for appellant, that the lan- 
guage of the conveyance is broad enough to include unpaid 
3 asstenuent: Stock for which no call had been made (if 

a assignable) unless the scope of the language 
is limited by the schedule attached to the deed of assign- 
ment. The deed does not convey the property by schedule. 
No reference is made to it, and under such circumstances, 
the express language of the deed is not restricted in its 
meaning by what the schedule contains. 

Had the bank power to assign its claim upon a stoek- 
holder for unpaid stock, for which no call had been made 
4. : ability of by the directors? A very able argument 

stockholders may , ‘ ‘ A im 

be assigned. is made in Mr, Bland’s brief in support of 
the proposition that such credits form no part of the gen- 
eral assets of a corporation, and are not properly the sub- 
jects of assignment. 

Ex parte Stanley, 4 DeG. J. & 8. 407, cited and relied 
upon by him asa direct authority, turned upon the con- 
struction of a decd of settlement, one clause of which pro- 
vided that the board of directors might borrow any sum 
or sums of money forthe use of the society on the security 
of its funds or property, and cause the funds or property 
on the security of which any sum orsums should be so 
borrowed or taken up, to be respectively assigned, etc., as 
the case might require, by way of mortgage to the person 
lending the money. Under that clause the directors as- 
signed all and singular the capital stock, moneys, estates 
and effects of the society as security for the repayment of the 
loan. Lord Justice Bruce said: “Tn my judgment, so to 
construe the deed of settlement as that it should warrant 
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such an assignment as that, would be to authorize a plain 
breach of trust and an act inconsistent with the continuance 
of this society, and inconsistent probably with the lawful 
exercise of the powers of the directors.” Lord Justice 
Turner observed in the same case that: “Upon the true 
construction of this deed of settlement the subscribed cap- 
ital not paid up, does not constitute funds or property of 
the society within the meaning of the deed.” What he 
subsequently says with respect to the assignability of un- 
paid calls due from the subscribers has relation to their 
assignability to an individual as security for or in payment 
of adebt.. That was not the case of a general assignment 
by an insolvent corporation for the benefit of creditors. 

In re Sankey Brook Coal Co., L. R., 10 Eq. Cas. 381, 
was similar to the case of £r parte Stanley, supra, and 
turned upon the construction of a power given to “ pledge, 
mortgage or charge the works, hereditaments, plant, prop- 
erty and effects of the company” in order to secure the 
repayment of moneys borrowed; and it was held that 
under the power the proceeds of a call already made but 
not yet paid, might be charged, but not the proceeds of a 
future call. To the same effect is the Ohio Life Ins. Co. v. 
Trust Co., 11 Humph. 1. 

Appellant contends that unpaid stock for which no 
call has been made, which has been subscribed for under a 
statute providing that ten per cent of the nominal value 
shall be paid presently, and the balance on such calls and 
terms as the directory may from time to time prescribe, is 
not a debt in esse, but that a call is a condition precedent, 
and until made it is an obligation in posse merely, and 
makes an able and plausible philological argument based 
upon the definitions of Bouvier, Burrell, Abbott and Whar- 
ton of “ debitum in praesenti solvendum in futuro.” They 
all define’ it substantially as “a debt due at present to be 
paid in future,” which is but a translation of the phrase. 

What is unpaid stock for which no call has been made, 
if nota debt? The obligation to pay it is assumed when 
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the stock is subscribed for, and, that it is only payable on 
call, does not make it an obligation in posse merely. The 
contract of the indorser of negotiable paper is to pay if 
the maker does not on presentment and demand, provided 
due notice be given him of his default. Is it any the less 
a present debt, because not payable unless demand is made 
and payment refused, and notice given? If these things 
are omitted, he is absolutely discharged by the law mer- 
chant, and yet it is a debt of the indorser, although by 
neglect of the holder he may never be liable to pay it. 
The authorities are innumerable which hold the capital 
stock paid and unpaid a trust fund for the benefit of the 
creditors; and in the case of an insolvent bank, if the di- 
rectors refuse or neglect to make the call for unpaid stock, 
a court of equity may compel the call. This is conceded 
by Lord Justice Turner in Stanley’s case, supra, relied upon 
by appellant’s counsel. In Sagory v. Dubois, 8. Sandf. Ch. 
466, the court says: “ Defendant by subscribing stock 
became liable to pay shares in full when called for by the 
directors. He might be compelled to pay by the receiver, 
who represented the creditors of the company, notwith- 
standing the directors had not only failed to call for unpaid 
balances, but had formally resolved that no further calls 
should be made.” 

The statute of this State under which this proceeding 
is allowed against a stockholder, recognizes the unpaid 
stock although no call has been made by the directors, as 
a debt due the company. Upon no other principle can the 
statute stand. The legislature has no power to establish 
the relation of debtor and creditor between two citizens. 
If, before the act was passed the stockholder, as to unpaid 
stock, was not a debtor to the bank, the statute could not 
make him such. He became such by his subscription, and 
to hold that the corporation, by neglecting or refusing to 
make calls for unpaid stock, can release the stockholder 
from his liability, would be to allow them to do indirectly 
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what they could not accomplish by a resolution of the 
board, directly absolving him from his obligation. 

We are of the opinion that it was within the power of 
the bank to assign the credits in question, and think we 
are fully sustained in this conclusion by the cases of Terry 
v. Anderson, 95 U. 8. 628, and Marsh v. Burroughs, 1 Woods 
463. In this case Bradley, J., observes: “It is contended 
that the unpaid subscriptions of capital stock are not assets 
for the payment of debts, either legal or equitable; that 
they exist merely as possibilities; that they are not a debt 
due, having never been called in; that no one can call them 
in but the directors; and in them itis a mere discretionary 
power which cannot be exercised either by the assignee, the 
receiver or the court itself, and cannot be assigned. This 
position may be somewhat plausible, but it is not sound. 
It is not a mere power vested in the bank to make further 
calls. It is a right; and when a debtor has such right and 
does not choose to exercise it, equity at the instance of cred- 
itors will exercise it for him.” West Chester R. R. Co. v. 
Thomas, 2 Phila. 344; Lionberger v. Broadway Sarings 
Bank, 10 Mo. App. 499. We have thus particularly noticed 
the case in 1 Woods because appellant’s counsel have cited 
and rely upon it as authority in support of their views. 
In addition to these express authorities all those cases are 
in point which hold that the capital stock of a corporation 
is a trust fund held by the corporation for the benefit of all 
its creditors. Powell v. N. M. R. R. Co., 42 Mo. 68; Ger- 
mantoun Pass. R’y Co. v. Fitler, 60 Pa. St. 124; Wood v. 
Dummer, 3 Mass. 308 ; Webster v. Upton, 91 U.8. 65; Sawyer 
v. Hoag, 17 Wall. 621; Sagory v. Dubois, 3 Sandf. Ch. 466; 
13 Wise. 62; 2 Dill.106. We might extend this list almost 
indefinitely, but the cases will be found cited in the ele- 
mentary works. 

The case of Grosse Isle Hotel Co. v. L’ Anson's Exrs., 13 
Vroom (42 N. J. L.) 10, was a suit at law to recover money 
alleged to be due from the testator on a subscription for 
capital stock of plaintiff. No assessment of this stock had 
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been made, and it was properly held that no suit at law 
could be maintained, until a call was made. Until then it 
was not payable. The same may be said of Chandler v. 
Siddle, 10 Nat. Bank. Reg. 236, and in fact that principle un- 
derlies nearly all the cases cited by the counsel for appellant. 
Hannah v. Moberly Bank, 67 Mo. 679, and other Missouri 
cases cited are to the same effect. 

The judgment of the circuit court, which was for de- 
fendant, is affirmed. All concur. 





SHACKELFORD’s ADMINISTRATOR, Appellant, v. CLARK. 


Priorities between Partnership and Individual Creditors. A 
creditor of one partner only, as to the separate property of such 
partner, has no priority over a partnership creditor, where there are 
no firm assets and the other partners are insolvent. 


Appeal from Clay Circuit Court—Hon. Gro. W. Dunn, 
Judge. 


AFFIRMED. 
Henry Smith and James T. Farris for appellant. 
Simrall § Sandusky for respondents. 


Martin, C.—This was a suit for the foreclosure of a 
deed of trust, and was commenced in the DeKalb circuit 
court at the October term, 1878, and was thence taken by 
change of venue to the circuit court of Clay county. The 
deed was executed by Samuel P. Clark to Hugh J. Robert- 
son, trustee, on the 7th day of September, 1871, for the 
purpose of securing the payment of four notes, one in the 
sum of $980 executed by said Samuel P. Clark to Ryland 
Shackelford, the other three executed by Gilmer, Clark & 
Co., one in favor of John Lynn in the sum of $1,000; one 
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in favor of John Howdeshell in the sum of $1,000, and one 
in favor of the Missouri City Savings Bank in the sum of 
$4,000. The deed of trust provides that if said notes should 
not be paid when due, the trustee should sell “ and receive 
the proceeds of sale, out of which he shall pay first the 
costs and expenses of this trust, and next the notes and in- 
terest on the same, and the remainder, if any, shall be 
paid to Samuel P. Clark, or his legal representatives.” 
These notes were all past due when the deed was exe- 
cuted. The land described in it was the individual prop- 
erty of Samuel P. Clark, the grantor in the deed. The 
note in favor of Ryland Shackelford was the individual 
debt of said Samuel P. Clark, and was given for money 
borrowed for his private use; the remaining three notes 
were the firm debts of the co-partnership of Gilmer, Clark 
& Co.,a firm composed of John A. Gilmer, Samuel P. 
Clark and William Gilmer, all of whom are still living, and 
were given for money which went into the business of 
the firm. At the date of the execution of the deed of trust, 
as well as at the commencement of the suit, said firm was 
insolvent, and was possessed of no firm assets; each mem- 
ber of the firm was also insolvent. These facts all appear 
in the record, and in an agreed statement of facts. On trial 
of the case the court rendered a judgment or decree fore- 
closing the deed of trust, and directing the proceeds of the 
security to be applied on all the notes pro rata, after pay- 
ment of costs. From this decree the case comes before us 





on appeal. 

There is but a single question presented to us for de- 
cision, and that is the refusal of the court to adjudge a 
priority in favor of the Shackelford note, and its consequent 
action in adjudging that the proceeds of the sale be applied 
equally upon all the notes described in the deed in the ratio 
of their respective amounts. No principle in the law of 
partnership is better settled than that the creditors of a 
partnership have priority over the creditors of an individual 
member thereof in respect to the funds of the partnership. 














OCTOBER TERM, 1883 493 


Shackelford’s Administrator v. Clark. 








Phelps v. McNeely, 66 Mo. 554; Hilliker v. Francisco, 65 
Mo. 598. This principle rests upon the most persuasive 
and satisfactory reasons. Each partner has the right to 
appropriate or compel the appropriation of all the partner- 
ship assets to the payment of partnership debts. This right 
is conceded to him because he is personally bound for the 
payment of all such debts. He has the right to devote his 
partner’s share of the firm assets as well as his own share, 
to the payment of the firm debts. Being bound for his 
partner’s share of the firm obligations, as to such partner's 
share of the firm assets he occupies the relation of a surety, 
with the attending right to devote such share of the assets 
to the satisfaction of the share of debt which his partner 
ought to pay in order to relieve him from liability therefor, 
and to emancipate his interest in the assets from the risks 
of the adventure. This right of each partner has come to 
be treated in the courts as an equitable lien, possessed ly 
him, upon the assets of the firm for the purpose of dis- 
charging its common liabilities. Thus possessed and exer- 
cised as it must be for the benefit of the creditors as well 
as the benefit of the partners, it is very properly regarded 
as an equitable lien existing in their favor. It certainly 
cannot be administered without inuring to their benefit and 
advantage, although it is worked out through the equity 
of the respective partners. The priority which results to 
partnership creditors rests upon this lien, and is so protected 
in law and equity that when the creditor of an: individual 
partner obtains judgment and levies upon the assets of the 
partnership, the purchaser at a sale under the levy, in those 
states in which such levy is permitted, acquires only the 
interest of the judgment partner in the assets levied upon, 
subject to the payment of the partnership debts. Wiles v. 
Maddor, 26 Mo. 77. 

From this priority of the partnership creditors upon 
the partnership funds, it does not follow as a logical deduc- 
tion, that the individual creditors have priority upon the 
separate or individual funds, for the reason that no lien, 
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legal or equitable, exists in their favor against such funds 
—certainly not in the lifetime of the debtor or before his 
commercial death by bankruptcy. A separate creditor has 
nothing analogous to a lien, legal or equitable, on the prop- 
erty of his debtor during life; nor can anything of this 
kind be worked out for him, unless it has been given to him 
by some contract of the debtor, or has been acquired under 
some process or proceeding in the courts. I am aware that 
the priority contended for by appellant has been recognized 
and approved by high authority; but it has been generally 
applied, after death or bankruptcy, in the marshalling of 
assets. In England, where it has been approved at differ- 
ent times, no uniformity has been observed in its preserva- 
tion or enforcement. In our own State it has never received 
any judicial sanction; and there would seem to be really 
no foundation for it under our statute, which declares the 
obligations of partners to be several as well as joint, so that 
the right of the partnership creditor to resort at once to the 
separate estate of the partner for satisfaction of a partner- 
ship demand is precisely the same which attends the en- 
forcement of any other several demand. R.8. 1879, § 661; 
Eaton v. Walsh, 42 Mo. 272. It has long been settled in this 
State that if the demand of the creditor consists of a per- 
sonal obligation, he is at liberty to enforce it against the 
general property of the debtor, notwithstanding he may be 
possessed of security specially pledged and bound for its 
payment. Thornton v. Pigg, 24 Mo. 249; Kansas City Sav. 
Ass’n v. Mastin, 61 Mo. 435. Demands against partners 
being several as well as joint, and the holders thereof being 
entitled to resort at once to the individual estate by suit 
against one partner alone, it is impossible to maintain that 
partnership demands are not contracted on the faith of the 
separate estate of the partners. 

A familiar principle prevails in equity to the effect that 
where a creditor may resort to two funds for the payment 
of his debt, wk*le another creditor can resort to only one 
of the funds the creditor having access to the two funds 
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may be compelled to exhaust the fund not accessible to the 
creditor to whom only one fund is open before he resorts to 
the otherfund. After such exhaustion he is then permitted 
to resort to the other fund equally with the other creditor. 
This principle does not depend upon any priority of lien 
or right recognized in law or equity, but exists in the ab- 
sence of it. The debts may consist of several promises 
only, and be equally good against the fund subject to both, 
but the accident of one of the debts being good also against 
another fund, raises the equity of confining that debt in the 
first instance tothat fund. I will not pretend to say under 
what circumstances this equity could be applied as between 
partnership and individual creditors, for the reason that no 
such case is presented in this record, there being only one 
and not two funds, out of which payment is to be made. 

Having reached the conclusion that there is no priority 
in favor of the plaintiff’s note, it is unnecessary to consider 
whether the language of the deed of trust relating to the 
application of the proceeds thereof would be sufficient to 
displace or control such priority. Wilcox v. Todd, 64 Mo. 
388. 

As the record is without error, the judgment should be 
attirmed, and it is so ordered. All concur. 





Meyer, Appellant, v. RosenBuatt. 


Taxes: INJUNCTION AGAINST COLLECTION, A petition to restrain the 
collection of taxes on the ground of excessive valuation showed 
that the plaintiff, believing all his property to be exempt from taxa- 
tion, delivered no list to the assessor; but it did not show that the 
assessor failed to demand alist. Held, that it stated no ground for 
relief. 
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Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


I. T. Wise for appellant. 


Leverett Bell for respondent. 


Henry, J.—This is a proceeding commenced in the cir- 
cuit court of St. Louis to restrain defendant, as collector of 
the city, from selling plaintiff’s personal property for taxes 
assessed against him. The allegations in the petition are, 
that plaintiff never owned the property on which the taxes 
were levied, and that the valuation of the property was ex- 
cessive, that he never delivered to the assessor a list of his 
property, consisting of household furniture only, believing 
it to be exempt from taxation. At the trial the circuit 
court held that the petition stated no case for the relief de- 
manded, dismissed the bill and rendered a judgment for 
the defendant, which was affirmed by the court of appeals, 
and plaintiff has appealed to this court. 

Whether the collection of taxes illegally levied can be 
enjoined, a question discussed in briefs of counsel, is not 
presented by this record. The petition contains no allega- 
tion to the effect that the property was illegally assessed or 
taxed. Foran excessive valuation, or a levy of taxes upon 
property not owned by the party complaining, he has his 
legal remedy by appeal to the tribunal provided by law to 
correct such errors. The petition in this case alleges that 
plaintiff never delivered to the assessor a list of his taxable 
property, but does not allege that it was not demanded by 
that officer, and the allegation that plaintiff did not deliver it, 
is not inconsistent with the facts that the assessor demanded 
and plaintiff refused or neglected to furnish his list. The 
law under such circumstances authorizes that officer to as- 
certain, as he best may, the taxable property owned by the 
party, and place it upon his book for taxation, and from 
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such, as from other assessments, tlie tax-payer has his ap- 
peal. Neglecting to avail himself of that remedy, he can- 
not resort to equity to enjoin the collection of the taxes. 
If this were permitted, the usefulness of the board of 
equalization or appeals would be destroyed, collectors would 
be hampered and hindered in the collection of the revenue, 
and the finances of the municipality thrown into inextrica- 
ble confusion. This ought not to be tolerated, while an 
appeal to the board of equalization or appeals, furnishes 
an ample remedy for complaints of this character, which 
may be heard and determined in time for the body which 
levies the taxes, to ascertain upon what property and values 
they shall be imposed. 

With the coneurrence of all the judges the judgment 
is affirmed. 





CrawrorD, Plaintif? in Error, vy. ELutort. 


1. Contracts, Construction of. A contract which is not precise in 
its terms must be construed in the light of the facts and circum- 
stances surrounding the subject matter it embraces. 


2. Case Adjudged. A contract was made for the sale of the sound 
and dry corn in two cribs at a price seventeen cents below that of 
“No. 2 mixed corn” in St. Louis. It was provided that the corn 
should be kept dry so that shellers should have no trouble to keep 
the damaged separate from the dry and sound. Both parties knew 
that some was then damp. The seller reserved such as was dam- 
aged, and the purchaser agreed to shell and carry off the corn pur- 
chased at his own expense. In shelling the purchaser failed to 
separate the damp from the dry, and in consequence, some of the 
corn received in St. Louis did not grade “ No. 2 mixed.” Held, upon 
consideration of all the circumstances, that while the purchaser was 
not bound to take damaged corn, yet if he took it he was bound to 
pay for it at the price stipulated. 


Error to Pittis Circuit Court—Ilox. Wau. T. Woon, Judge. 


REVERSED. 
T8 Mo.Scup.RFpts.—3? 


ELS ee 
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Geo. P. B. Jackson and O. A. Crandall tor plaintiff in 
error, 


Ryland & Ryland for detendants in error. 


Martin, ©.—This was an action to recover of defend- 
ants, as partners, a balance of account due on a contract 
for the sale of corn. The contract was as follows: 


“ T[u@HESVILLE, May 15th, 1876. 

“This is a contract made by J. B. Elliott, of one part, 
and G. W. Crawford of the other part, as follows: I, G. 
W. Crawford, sell to Elliott all my crop of corn, except 
such as I may want for farm use, and the damaged corn, if 
any; corn to be sound and dry. The price to be at seller’s 
option, inside of fifteen days from the time the corn is 
shelled, and to be made seventeen cents below what No. 2 
mixed corn is worth in St. Louis, at the time the price is to 
be fixed; corn is to be kept dry, so shellers will have no 
trouble to keep damaged corn separate from the dry and 
sound corn. I, G. W. Crawford, acknowledge the receipt 
of $500 as first payment on said corn. I, J. B. Elliott, 
agree to pay to Crawford as above stated for his corn crop, 
and shell it at Crawford’s farm, and haul it to station at my 
own expense. I pay Crawford $500 at this date, and then 
pay all balance when corn is shelled and price fixed. This 
corn is all to be weighed at the station, Ilughesville, and 
paid for as per weight on scales at fifty-six pounds to the 
bushel, shelled. If any of this crop of corn grades No. 2 
white mixed, in St. Louis, then Crawford is to fix price, as 
in No. 2 mixed corn, seventeen cents below St. Louis price. 
The price of said corn is to be made by the quotations 
made at the elevator that Elliott may ship to. 

J. B. Exxrort, 
Gro. W. Crawrorp.’ 


In the pleadings and on the trial it was admitted that 
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defendants were partners doing business and dealing in corn 
under the name of J. B. Elliott, and that the contract sued 
on was a part of said partnership transactions. There was 
no dispute about the quantity of corn received by defend- 
ants under the contract, nor as to the amount of money 
paid to plaintiff, it being agreed that the corn amounted to 
3,500 bushels, and the money to $864.30. The plaintiff 
claimed $87.05 as still due him under the contract, which 
the defendants retused to pay. They claim in their answer 
that some of the corn so received by them did not grade 
“ No. 2 mixed,” in St. Louis, and that they were compelled 
to sell it at a loss of $87.05 in consequence of this fact, and 
that the amount to be paid plaintiff under the contract 
ought to be reduced in the amount of said loss, which, if 
done, would leave nothing comingto him. This difference 
has risen from the different constructions placed by the par- 
ties respectively upon the contract. 

The trial resulted in a judgment for defendants under 
the construction placed upon the contract by the court in 
its instructions, which were as follows : 

1. Under the contract sued on it was the duty of the 
plaintiff to deliver to the defendants none but sound and 
dry corn, and if he delivered to them corn not sound and 
dry, then as to such damaged corn, the plaintiff cannot re- 
cover in this action as for sound and dry corn. 

2. If the court believe from the evidence that the corn 
was delivered to the defendants in such a damp and dam- 
aged condition, that by reason thereof, the price and value 
of the corn was reduced below the contract price to the 
amount of $87.05, then the court will find the issues for 
the defendants, if the court should further find that defend- 
ants have paid plaintiff all there was due him under said 
contract. 

3. Although the court may find from the evidence 
that defendants’ employes shelled the corn in question, yet 
it was not the duty of the defendants under the contract to 
separate and select the sound and dry corn from the damp 
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and damaged corn, so as to render them liable for all the 
damaged corn they shelled and shipped, as if the same had 
been sound and dry. 

It is for error in these instructions, which were given 
at the instance of the defendants, that the plaintiff prose- 
ceutes his writ in this court. 

Whether the action of the court was correct in giving 
these instructions must depend upon the construction which 
should be given to the contract; and this is an undertaking 
not entirely free from difficulty and doubt. A contract of 
this character must be construed in the light of the facts 
and circumstances surrounding the subject matter it em- 
braces. The corn was raised in 1875, and was on the plaint- 
iff’s farm in two cribs, each about thirty-two feet long by 
sixteen feet wide. One was inclosed with boards on the 
sides and ends about six inches apart, the other with rails, 
and both were covered with timothy and prairie hay. Elli- 
ott had seen the corn twice before the date of the contract 
with a view of buying it. He wrote the contract himself 
and testifies that he examined the corn before buying, and 
found both damaged and sound corn. It was shelled by 
one Rice as agent of defendants. Rice testifies that Craw- 
ford told him to keep the wet corn separate from the dry 
corn when shelling, and that he informed him that he had 
no time to attend to this instruction, and that it was not 
his place to do so. It seems that there was no rain to 
speak of during the shelling, but that the corn was not 
dry throughout. The plaintiff testifies that the corn was 
damaged and damp one foot in on the sides of the cribs. 
Four car loads were rejected in St. Louis by the inspector 
as damp, and the loss to defendants is claimed to have been 
suffered in these loads. 

From the language of the contract and the circum- 
stances surrounding the subject matter of it, it is evident 
that Crawford contracted to sell to Elliott all his crop of 
corn except such as he needed for farm use and such as was 
damaged. The corn thus contracted to be sold to him was 
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the sound and dry corn of the cribs, and not the damaged 
corn. Elliott wanted only sound and dry corn, and did nog 
want damaged corn. There was no representation or guar- 
anty that any particular portion of the corn was sound or 
dry, or that any particular portion was damp or damaged ; 
and consequently there was no warranty that any particular 
portion of it would grade No.2 mixed or No. 2 white 
mixed. Both parties had seen and examined the corn in 
the cribs with a view to a sale, and from their own knowl- 
edge they must have been satisfied that the bulk of it would 
grade No. 2 mixed. The contract was evidently made 
upon this assumption, but it is an assumption arising upon 
the knowledge of both parties, and is not supported by any 
representation or warranty of the plaintiff. Nothing could 
grade No. 2 mixed which was not sound and dry. If there 
had been no corn of this grade in the cribs, or no more 
than the plaintiff required for his farm use, there would 
have been no subject matter for the contract of sale to take 
effect upon, and nothing could have passed to the defend- 
ants under it. The transactions would have been as null 
us the sale of a horse which both parties supposed to be 
living at the time of the sale but which proved to be dead. 

Elliott was not bound to take anything but No. 2 mixed 
or No. 2 white mixed, which implied that it was to be sound 
and dry, and which the contract provided should be sound 
and dry ; and Crawford was not bound to sell him anything 
else, and not even all of that, having the right under the 
contract to retain out of the cribs enough for farm use. 
That the bulk of the corn was expected to grade No. 2 
mixed, and that the contract of sale applied to that grade, 
seems very apparent from the clause in the contract which 
provides that “if any of this crop of corn grades No. 2 
white mixed in St. Louis, then Crawford is to fix price as 
in No. 2 mixed corn, seventeen cents below St. Louis price.” 
No. 2 white mixed is known to be a grade a little above 
No. 2 mixed, being composed of about seven-eighths white 
corn, Which is adapted to the manufacture of meal. Al- 
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though some of the sound and dry corn should exceed the 
grade of what the bulk of the crop was taken to be, never- 
theless it was to be paid for at the same price. Crawford 
had a range of fifteen days after the corn was shelled to 
fix upon the prevailing price at St. Louis for No. 2 mixed. 
Ile was not bound to wait for shipment to St. Louis or 
elsewhere. 

The corn was to be kept dry until shelled so that the 
shellers would have no trouble to keep the damaged corn 
separate from the sound and dry corn. Ido not under- 
stand that the damaged or unsound corn was to be shelled 
at all. The parties to the contract evidently assumed that 
without more rain upon it the shellers would have no 
trouble in separating the damaged from the sound and dry 
corn. A dampening of the corn by rain would greatly in- 
crease the labor of separating the sound and dry corn from 
the corn so damaged by the rain, for the reason that a sim- 
ple dampening does not produce any visible change in it at 
once, but only after the lapse of time. The corn purchased 
by Elliott was to be shelled by him, and the labor of sep- 
urating damaged from sound and dry corn is expressly rec- 
ognized as belonging to the shellers. Elliott seems to 
have regarded the task of shelling the corn as imposed 
upon him by the contract, and he undertook to perform it. 
But it seems that Rice, whom he hired to do the shelling, 
did not regard the labor of separating the corn as belonging 
to him in his contract with Elliott, and the result of an 
improper mixing of sound and dry with damaged corn is 
admitted by him in his evidence. 

I think it more than probable that the depreciation 
complained of was caused by a want of care in separating. 
All that was done in this behalf was done by Rice who re- 
pudiated the obligation and admitted a partial non-per- 
formance. Delivery under the contract did not contemplate 
any distinct or formal act of Crawford. Possession of the 
corn was given to Elliott for the purpose of separating and 
shelling the corn contracted for. In separating and shell- 
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ing he exercised his own judgment in determining what 
came to him under his contract, and what did not so come 
to him. What he separated and shelled presumably be- 
longed to him under the contract, and the title was per- 
fected in him as soon as he had done this, in the absence 
of any objection on the part of Crawford or any refusal on 
his part to take what he had separated and shelled. 

Under our construction of the contract the foregoing 
instructions were erroneous. Elliott was not bound to ac- 
cept or ship any damaged corn. The duty of separating 
and shelling being performed by him, he ought to have 
separated, shelled and shipped only dry and sound corn. 
He had no right under his contract to take anything else. 
Crawford had the right to assume that all the corn which 
he took was taken under the contract. Nothing to the 
contrary Was intimated by Elliott. No standard of payment 
is provided for anything else. If the depreciation resulted 
from negligence in separating, or if he took corn which 
turned out to be somewhat damaged by dampness, he has 
no valid claim for reclamation now, having taken the corn 
upon his own judgment as under the contract without ob- 
jection. THe had no right to take damaged corn under his 
contract, which had but one price for what was sold in it, 
and afterward insist on abandoning the contract price, and 
claim the right to pay what it was worth. The right to 
keep the damaged corn and to dispose of it to the best ad- 
vantage, belonged to Crawford and not to Elliott. There 
is no evidence of fraud or negligence on the part of Craw- 
ford. There is evidence of negligence on the part of Elli- 
ott in the matter of separating the sound and dry corn from 
the damaged corn. Under the evidence contained in the 
record, it is our opinion that Elliott was bound to pay the 
contract price for all the corn taken by him. And as the 
amount of difference is small, and the case was tried by the 
court without the aid of a jury, we do not think it neces- 
sary to send the case back for a retrial, but will order an 
entry by the cireuit court of the judgment which should 
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have been rendered. Accordingly the judgment of the cir- 
cuit court is reversed, and the case is remanded with diree- 
tions to enter a judgment in favor of plaintiff in the sum 
of $87.05, with interest thereon from the commencement 
of the suit to the date of the judgment, and for costs. 
Winstow, C., concurs; Putuips, C., not sitting, having been 
of counsel. 








Benson v. Tut Cutcaco & Arron Raitroap Company, Ap- 
vellant. 


1. Excessive Verdict. Where the verdict is manifestly excessive in 
amount, this court will reverse the judgment. 

2. Measure of Damages in Action for Flooding Land. In an 
action on the case for flooding land the plaintiff can recover only 
the damages done up to the institution of thesuit. It is, therefore, 
error to instruct the jury that the proper measure of damages is the 
difference between the market values of the land immediately be- 
fore and immediately after the flooding took place. 


3. Diversion of Water Courses—of Surface Water. The au- 
thorities are generally agreed against the right of one proprietor to 
divert a natural water course, so as to throw the water upon an ad- 
jacent proprietor to his injury; and in this State the law seems to 
be settled that in respect even to surface water the dominant pro- 
prietor has no right, in diverting it, to obstruct its course by collect- 
ing it together, as in artificial ditches, and conduct it to and dis- 
charge it upon the servient land in increased volume. 

4. Railroads: EASEMENT: FLOODING ADJACENT LAND. The grant of a 
right of way to a railroad company carries with it the right to make 
the necessary embankments, culverts and ditches, for the proper 
grade and protection of the road; and if in exercising this right 
with due care and skill the flow of surface water from adjoining 
land of the grantors is obstructed, it is damnum absque injuria. 

5. Instructions should be framed solely with reference to the issues 
made. 

6. Water Course. ‘he ordinary flow of surface water does not con- 
stitute a water course. 
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Appeal from Lafayette Circuit Court—ITlox. Wu. T. Woon, 
Judge. 


REVERSED. 
Walker Ay Reed for appellant. 
* Hall, Young & Wilson for respondents. 


Puitipes, C.—This is an action to recover damages re- 
sulting from turning the flow of water from its natural 
course on to the lands of respondent by appellant. The 
petition states substantially that plaintiffs owned certain 
lands on the line of defendant’s railroad; “that on or about 
the Ist day of July, 1878, defendant built and constructed 
said railroad through and across said real estate, and through 
and across lands east of and adjacent thereto, and in build- 
ing and constructing the road-bed of said railroad, defend- 
ant failed and neglected to provide and construct proper 
openings and water-ways through the said road-bed, but 
did so construct and build the same that the drainage from 
the surface of and the water flow from a large scope of 
country to the east of said real estate, which by its natural 
course and channels did not flow over the said real estate, 
was diverted from its natural course and channels and 
turned and directed so as to flow over and through the land 
of plaintiff, (describing it,) through an opening and culvert 
in said road-bed, built and constructed by defendant, near 
the eastern boundary of and upon said real estate, to plaint- 
iff’s damage in the sum of $600.” There was a similar 
count for damages alleged to have been caused by the flow 
of water coming from the west, but as that issue was found 
tor defendant no further notice need be taken of it. 

The answer tendered the general issue as to the tres- 
pass, and for special defense alleged that the railroad com- 
pany known as the Lexington, Lake & Gulf Railroad 
Company, built the road-bed in question, with the sanction 
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of and license from the plaintiffs, evidenced by a deed of 
conveyance therefor, dated August 28th, 1871, duly ac- 
knowledged and recorded, by which they conceded to said 
railroad the right of way over said lands with a width of 
fifty feet on either side. The answer averred that the de- 
fendant, as the grantee and successor of said company, 
occupied and built its road to completion over said road-bed 
so made by its predecessor, and conformably to said grant 
from plaintifis, and it is then averred that if any damage 
was sustained by plaintiffs by reason of any of the matters 
complained of, the same was caused by the said Lexington, 
Lake & Gulf Railroad Company when defendant entered 
thereon, and plaintifis laving required the said railroad so 
built by defendant to be built on said road-bed, cannot now 
complain, but are estopped, ete. The answer further pleaded 
that the plaintiffs, by their deed having granted, for a 
valuable consideration, the right of way to build and main- 
tain over its said way a railroad, had conceded to defendant 
the right to build embankments, if necessary to its use ; 
that said road as far as built by it was done with due care, 
free from negligence, with proper culverts and appliances 
for drainage ; and if any damage had resulted to plaintifis 
it was such only as resulted unavoidably from the proper 
use and employment of defendant’s franchise and property. 

The cause was tried before a jury. The evidence 
showed that the road-bed in question was constructed by 
the said Lexington, Lake & Gulf Railroad Company ; that 
in 1878 the defendant company was operating the road and 
built a culvert through the road where it runs across plaint- 
iff’s land. This culvert emptied into a natural water course 
of considerable size with a deep bed and wide banks. From 
plaintiffs’ land on the south side of the road (the water-fall 
being from the southeast to the northwest) there were no 
natural water courses, or branches so-called. The land was 
rolling prairie, and the water ran off by surface flow. To 
the east of plaintiffs’ land, say a quarter of a mile, was a 
farm, the topography of which was similar to that of plaint- 
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iff’, the water running therefrom in the same general 
direction. Where it struck the railroad there was an em- 
bankment of about five feet. The water was carried from 
this point by means of an artificial ditch dug by defendant 
on its right of way to and discharged through said culvert 
into said natural water course. The injury, if any, done 
to plaintiffs’ land was by reason of the increased flow of 
the volume of water through this culvert, and its spread 
over the contiguous land. The evidence, so far as applica- 
ble to the questions of Jaw to be decided, will be noticed in 
its proper connection. 

The court gave, on behalf of plaintiff, the following 
instructions : 

1. If the jury believe from the- evidence that there 
were one or more water courses which began and ran east 
of plaintitts’ land, and did not run over or through said 
land, and which by their natural channels crossed the line 
of defendant’s road-bed east of plaintiffs’ said land, and 
that in the construction of said road-bed defendant failed 
und neglected to provide and construct proper culverts and 
water-ways for the passage of the water running in said 
water courses through said road-bed, but did so build and 
construct said road-bed that the said water courses, if any, 
were dammed up, and the water which was accustomed to 
run in them was diverted from its natural channels, 
and by means of an artificial ditch or otherwise, defendant 
turned the same over and across the land of plaintiffs, and 
that plaintiffs were damaged thereby, then they will find 
for plaintiffs on the first count in their petition. 

2. It is not necessary, in order to constitute a water 
course for the purposes of this suit, that there should be 
water constantly in the bed or channel thereof, but it is suf- 
ficient if the same have a permanent natural location and 
that water is accustomed to run therein during a part of 
the year and in certain seasons, and is made up from thie 
running of surface water which finds its natural outlet 
through its channel. 
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3. Ifthe jury find for the plaintiffs, the measure of 
damages will be the difference in the market value of plaint- 
iff’ land immediately before the diversion of the water 
courses, and immediately afterward, not exceeding the 
amount claimed in the petition, not taking into account any 
other damage which may have been occasioned by the con- 
struction of said railroad, save that occasioned by the diver- 
sion of water courses. 

4. If the jury believe from the evidence that there is 
a water course which began and ran west of plaintiffs’ real 
estate described in their petition, and did not run over or 
through said land, and which by its natural channel crossed 
the line of defendant’s road-bed west of plaintiffs’ said land, 
and that in the construction of its road-bed defendant failed 
and neglected to provide and construct proper culverts and 
water-ways for the passage of the water running in said 
water course through said road-bed, but did so build and 
construct said road-bed that the said water course, if any, 
was dammed up and the water which was accustomed to 
run in said water course was diverted from its natural chan- 
nel and turned and made to flow over and across the land 
of plaintiffs, and that the plaintifts were damaged thereby, 
then they will find for plaintiffs on the second count in the 
petition. 

The defendant asked the following imstructions : 

1 On the evidence in this case the plaintifts cannot 
recover. 

2. If the jury believe from the evidence that the road- 
bed and embankment of the defendant were constructed in 
the usual and proper manner with a culvert of sufficient 
capacity for the escape of water, and that said embankment 
was necessary for the building of defendant’s railroad, and 
that no natural water course was interfered with by defend- 
ant or its agents, or the Lexington, Lake & Gulf Railroad 
Company, but that plaintiffs’ damage, if any was sustained, 
was caused by surface water alone, then plaintiffs cannot 
recover, and the jury will find for defendant. | 


. 
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3. The difference between surface water and a natural 
water course is, that surface water is such water as is caused 
by the melting of snow and ice, and rains, which water 
diffuses itself over the ground, while a water course is a 
running stream of water having a bed and clearly defined 
banks, though a water course may be sometimes dry; and 
if the jury believe from the evidence that the water that 
flowed through the culvert on plaintiffs’ land was surface 
water as above defined, then plaintiffs cannot recover, and 
the jury will find for defendant. 

4. Ifthe jury believe from the evidence that plaintitis 
by deed conveyed the right of way through the land in 
controversy to the Kansas City, St. Louis & Chicago Rail- 
road Company, its successors and assigns, and that said 
company afterward conveyed all its interest to tlie defend- 
ant company, and that the latter completed its road by the 
31st day of December, 1879, then in the absence of any 
negligence, unskillfulness or mismanagement in the con- 
struction of the embankment or the road-bed, the injury 
done to plaintiffs’ property, if any injury was done, must 
be considered as the natural and necessary consequence of 
what the defendant had acquired the lawful right to do, 
and such damages, if any were sustained, must be taken to 
have been included in the compensation paid for the right 
of way, and for such damages plaintiffs cannot recover. 

5. It is the privilege and duty of the defendant to dig 
or cause to be dug along the side of its road-bed and em- 
bankment a ditch of sufficient capacity to carry off the 
surface water caused by melting snows, ice and rain; and 
if the jury find from the evidence that the injury of which 
plaintiffs complain was caused by surface water as defined 
in instruction number three, passing along and through the 
ditch on the south side of defendant’s road, and thence 
through the culvert over the plaintiffs’ land, then the 
plaintiffs cannot recover, and the finding should be for de- 
fendant. 

6. If the jury believe from the evidence that the in- 
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juries and damages claimed by the plaintiffs were occasioned 
by the flowing or flooding from surface water, and not by 
the diversion by the defendant of a natural water course, 
as defined and explained in instruction number three, then 
there can be no recovery in this case, and the finding must 
be for the defendant. 

All of which the court refused, save the fourth. The 
jury returned a verdict for the plaintiffs in the sum of $175, 
from which defendant has appealed. 

I. If there were no other questions involved in this 
record than the amount of the verdict itself, it is not ap- 
1. excessrve ver- Parent how the judgment of the circuit 

ae. court can be sustained. The jury unques- 
tionably tookas their guide in estimating the amount of dam- 
ages the mere opinion of two witnesses, who were permitted 
to express it as to what they would consider the difference 
between the value of the land with the railroad obstruction 
and without it, rather than the actual damage proven to 
have been sustained. Under the issues no prospective dam- 
ages could be considered by the jury, nor the relative value 
of the plaintiffs’ land with or without the railroad embank- 
ment, or the manner of draining the lands. It was simply 
as to the amount of damage plaintiffs had sustained by reason 
of the wrongful inundation, if any, of the land. Plaintifts’ 
testimony touching this issue was this: Leeper stated, “I 
never saw the water overflow the Benson land; I saw where 
it had overflowed about one-fourth of an acre. The land 
was worth $40 an acre.” Price stated, “I have seen no 
water flow over Benson’s land up to March 19th, 1879,” 
(the date of the institution of the suit). Prather stated, 
“T cannot say that Benson is damaged; under some cir- 
cumstances I think she would be benefited ; in a dry season 
it is very desirable for farmers to have plenty of water for 
stock; there is nothing like a well defined channel ob- 
structed by this railroad; it is all smooth plow land; they 
plow and run reapers over it.” Wilson stated, “There is 
corn growing on part of the Benson land, and wheat and 
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meadow on thie balance.” From which it is apparent that 
there was no evidence of any overflow, save the single in- 
stance mentioned by the witness Leeper, and that was lim- 
ited to one-quarter of an acre. As the evidence did not 
disclose that any crop was at the time growing on the over- 
flowed ground, the only damage possible was to the soil 
itself, valued at $40 per acre; one-fourth of which was $10, 
and yet on this evidence a verdict was rendered for $175. 
While appellate courts should be slow to interfere with the 
prerogative of juries, in passing on the weight and proba- 
tive force of testimony, and should not interfere where 
there is any evidence tending to establish a given issue, yet 
where tlicre is, as in this case, absolutely no evidence to 
support the verdict beyond the sum of $10, it becomes the 
imperative duty of this court to reverse such a judgment. 
II. Under the petition and the facts in this case, we 

are also of opinion that the rule for the assessment of dam- 
2 MEASURE OF DAM- ACS declared in the third instruction given 
FLoopinG LaNd. On behalf of plaintiffs, was incorrect. The 

action is for damages consequent upon the flooding of 
plaintiffs’ land. This is not an action of trespass vi et armis, 
but it is an action on the case for flooding plaintiffs’ land. 
In such ease the plaintiff can only recover for damages 
done up to the institution of suit. Langford v. Owsley, 2 
sibb 216; Shaw v. Etheridge, 3 Jones (N. C.) 301; Moore 

v. Love, 3 Jones (N. C.) 218; Blunt v. McCormick, 3 Denio 
283. The same rule seems to have been recognized in the 
instructions given in Wayland v. St. Louis, K. C. § N. Ry 
Co., 75 Mo. 552. How could the jury under the facts of 
this case take into consideration any further injury to this 
land? The evidence showed that never since the building 
of the culvert in question had there been rainfall sufficient 
to determine the capacity of the culvert and the ravine be- 
yond to carry off any water that might ordinarily fall. 
Much would depend in such case on the contingency of an 
unusual rainfall, the amount of water that might be ab- 
sorbed by the earth, depending on its dearth, ete. Dam- 
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ages based on such data would be wholly speculative and 
unreasonable. The case is unlike that of an ascertained 
and permanent nuisance where prospective damages are 
allowable. 

III. As the case must be re-tried it is proper to dis- 
cuss, so far as is practical, other questions of law arising 
on this record. 

The authorities are agreed generally against the right 
of one Jand proprietor to divert from a natural water course 
8, DIV ERSION OF water so as to throw it upon an adjacent 
surface Water. proprietor to his injury. But as to the 
right of a dominant proprietor, to divert mere surface water 
and turn its flow upon his neighbor, there is much conflict 
and confusion. Each case must, in large measure, depend 
on its own peculiar facts. The general rule, it is true, ap- 
plicable to the enjoyment of real estate is expressed in the 
maxim: cujus est solum, ejus est usque ad coclum. He has 
ordinarily, the right to use and improve his real estate by 
protecting it against water flowing over its surface. In 
doing so the dominant proprietor may turn it from his land 
on to the servient or lower land, without liability to dam- 
ages. Ang. Wat. Courses, 120. Mere surface water, that 
which does not run in any defined course or confined chan- 
nel, is regarded asa common enemy, against which any 
land owner affected by it may fight. Hoyt v. City of Hud- 
son, 27 Wis. 656; Hosher v. Kansas City, St. Jo. § C. B. R. 
R. Co., 60 Mo. 833. But in doing so regard must be had 
to another recognized maxim of law: se utere tuo ut alienum 
non laedas. Whatever may be the rule prevailing in some 
states, it seems to be established in this State, that in re- 
spect even to surface water the dominant proprietor has ne 
right in diverting it to obstruct its egress by collecting it 
together, as in artificial ditches, and conduct it to and dis- 
charge it upon the servient land, in increased volume, 
thereby subjecting the latter estate to a burden and injury 
it otherwise would not have suffered. McCormick v. Kan. 
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sas City, St. Jo. §& C. B. R. R. Co., 70 Mo. 359; Shane v. 
same, 71 Mo. 237. 

The deed from plaintiffs conceded to this company the 
right to make embankments, if necessary, and to construct 
4, RAILROADS: ease- culverts and ditches deemed necessary for 

jacent lands. the proper grade and protection of the 
road. And if in the legitimate exercise of such right the 
flow of surface water from plaintifts’ land was obstructed 
to their injury, it would clearly be a case of damnum absque 
injuria. Clark’s Adn’r v. Hannibal § St. Jo. R. R. Co., 36 
Mo. 224. So it follows that plaintifis could not recover 
any damage resulting from the accumulation of mere sur- 
face water running from their land. Especially so under 
the facts of this case, as the water from their land which 
is surface water, runs off through the culvert constructed 
in its natural path. If there has been any damage, for 
which a recovery can be had under this petition, the injury 
must have resulted from the interference by defendant with 
the water flowing from the lands east of plaintifis. 

Regard must be had to the issue tendered by the peti- 
tion. It is obvious from its reading, that the matter to be 
5. ixstrucrions. tried was the damages resulting from the 
manner of constructing the road-bed. The gravamen of 
the complaint is, that in building it “defendant failed and 
neglected to provide and construct proper openings and 
water-ways.” There is really no such issue tendered as 
would present for determination, any question touching 
the obstruction of the flow of mere surtace water, and its 
precipitation upon plaintifts’ land through artificial ditches 
improvidently constructed by defendant whereby an un- 
usual accumulation of water was collected and turned on 
to plaintiffs’ land. 

The first instruction given on behalf of plaintiffs was 
not justified by the petition or the proofs. 

In the first place, it is improperly predicated on the 
existence of “one or more water courses which by their 
6. waTER coursr. natural channels crossed the line of defena- 

78 Mo. Sup. Repts,—33 
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ant’s road-bed.” There was, in legal contemplation, no 
evidence of any water course. The best legal definition of 
the term “ water course,” which I have found, is that given 
by Dixon, C. J., in Hoyt v. City of Hudson, 27 Wis. 661: 
“There must be a stream usually flowing in a particular 
direction, though it need not flow continually. It must 
flow in a definite channel, having a bed, sides or banks, and 
usually discharge itself into some other stream or body of 
water. It must be something more than a mere surface 
drainage over the entire face of a tract of land, occasioned 
by unusual freshets or other extraordinary causes. It does 
not include the water flowing in the hollows or ravines in 
land, which is the mere surface water from rain or melting 
snow, and is discharged through them from a lugher toa 
lower level, but which at other times are destitute of water. 
Such hollows or ravines are not in legal contemplation 
water courses.” Saying nothing of defendant’s evidence, 
plaintiffs’ own evidence showed that the so-called water- 
falls were nothing but depressions in the land, dry except 
when it rained. There were gullies, but dry except in 
freshets. The whole land was cultivated. One of these 
witnesses said :* “‘ There is nothing like a well defined chan- 
nel obstructed by the railroad ; it is all smooth plow land; 
they plow and run reapers over it”—from which it is pal- 
pable that it was mere surface drainage. 

In the second place, this instruction in effect told the 
jury that if this channel water was diverted from its usual] 
course “ by means of an artificial ditch or otherwise” on 
to plaintiffs’ land, to their damage, they could find for the 
plaintiffs. This was clearly a departure It ignored the 
issue tendered in the petition of a negligent construction of 
the embankment and the culvert, to which defendant’s evi- 
dence was properly directed. 

So the second instruction asked by defendant should 
have been given. The first part of it was directed to the 
issue made by the petition, and the latter part of it denied 
the right of recovery, if the “damage was caused by surface 
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water alone.” Hosher v. Kansas City, St. Jo. & C. B. RR. 
Co., 60 Mo. 333; Munkres v. same, 72 Mo. 514. 

Likewise under the issues in this case, we think the 
defendant was entitled to an instruction defining what con- 
stitutes surface water in contradistinction to a water course. 
And if there was no neglect and unskillfulness in the con- 
struction of the embankment and the culvert, and the 
water-flow was mere surface, under the petition the defend- 
ant would be entitled to a verdict. 

The judgment of the circuit court is reversed and the 
cause remanded for re-trial in accordance with this opinion. 
All coneur. 











Warp y. Asuprook, Appellant. 


Breach of Covenant against Incumbrances: pamaGces. An in- 
choate right of dower existing at the date of a deed containing a 
covenant against incumbrances, and the demand of dower after it 
becomes consummate, will constitute a breach of such covenant: 
and the covenantee may by purchase thereafter extinguish the dower 
and recover a reasonable price paid therefor as damages for such 
breach. 


Appeal from the Common Pleas Court of Tipton, Moniteau 
County.—Tlon. FE. L. Epwarps, Judge. 


AFFIRMED. 
J. F. Taylor and John Cosgrove for appellant. 
J. FE. Hazell and Draffen & Williams tor respondent. 


Martin, C.—This was a suit for breach of covenant 
against incumbrances. By his deed of September 28th, 
1869, the defendant conveyed the land in controversy to 
Mary J. Hardy and therein covenanted with her and her 








SUPREME COURT OF MISSOURI, 


Ward v. Ashbrook. 


Lab | 


co 


1 








heirs and assigns, that he was seized of an indefeasible es- 
tate in fee simple in the premises conveyed, and that said 
premises were free and clear from any incumbrances done 
or suffered by him or those under whom he claimed, and 
that he had good right to convey the same. On the 23rd 
day of March, 1875, said Mary J. Ilardy conveyed the same 
to plaintiff with the statutory covenants of title. The 
plaintiff, as the assignee of the defendant’s covenants, 
brought suit upon them, alleging that an incumbrance ex- 
isted in the form of a dower right in favor of the widow of 
the owner under whom defendant derived title, that dower 
had been demanded by her, and that he had been compelled 
to pay $100 in order to extinguish her interest and estate, 
and that this sum represented its reasonable value. The 
answer consisted of a general denial, with an averment that 
the widow referred to by plaintiff had previously released 
to defendant her inchoate right of dower by deed of Sep- 
tember 24th, 1869. This was denied by plaintiff in his rep- 
lication. 

The case was tried by the court without a jury. The 
following is an agreed statement of facts: 

“Tt is agreed that on the 2nd day of April, 1864, de- 
fendant purchased land, at sheriff’s sale, under a distress 
warrant against A. B. Fisher, who had, at the time, the 
legal title; that the defendant sold the land to Mary J. 
Hardy and conveyed the same to her by deed containing 
the covenants mentioned in the petition ; and that Mary J. 
Hardy sold and conveyed the same to plaintiff by deed 
containing the covenants mentioned in the petition. It is 
further admitted that at the time defendant purchased at 
sheriff’s sale, Mrs. Martha Fisher was the wife of A. B. 
Fisher, and had dower in the land, and that afterward, 
during the lifetime of her husband, to-wit, on the 24th day 
of September, 1869, Mrs. Fisher made a quit-claim deed tc 
the defendant, but in this deed her husband did not join; 
that afterward, A. B. Fisher died, and his widow intermar- 
ried with one Stewart, and they made demand for het 
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dower, and plaintiff paid $100 for a relinquishment of the 
sume, and if she had a dower interest at that time, it was 
reasonably worth $100.” 

There was some other evidence admitted corroborative 
of this statement, and some excluded which was contra- 
dictory of it. The previous release of dower right by the 
widow which was pleaded by defendant consisted of a deed 
made by her in the lifetime of her husband to which he 
was nota party. This deed was properly excluded. It 
was next maintained by defendant that the plaintiff had 
parted with her right to sue on the covenant by convey- 
ances of the land to one Colin before extinguishment of the 
dower right resting upon the land. But this position was 
not supported by the evidence. No deed from the plaintiff 
to Cohn was offered or given in evidence. And the parol 
testimony is to the effect that Cohn refused to accept a deed 
until the dower right was paid off and extinguished by 
plaintiff! Judgment was rendered for plaintiff in the 
amount claimed, and the defendant comes here on appeal. 

Under the decisions of this court the existence of a 
paramount right or title and the hostile assertion of it by 
suit or otherwise constitute a breach of the covenant sued 
upon. The covenantee is not bound to wait for actual dis- 
possession under process, but may after such assertion, pay 
off or extinguish the right by purchase, and his measure of 
damages will be the reasonable value of the right so dis- 
charged or extinguished by him. Williamson v. Hall, 62 
Mo. 405; Maguire v. Riggin, 44 Mo. 512; Dickson v. Desire, 
23 Mo. 151, 157; Kellogg v. Malin, 62 Mo. 429; Morgan v. 
Hannibal & St. Jo. R. R. Co.,63 Mo. 129; Walker v. Deaver, 
5 Mo. App. 147, 139. 

The agreed statement of facts gave a prima Jacie cause 
of action on the covenant mentioned in the petition, and 
there is no evidence in the record to rebut or overthrow it. 
According to this statement there was outstanding a dower 
night, which sprung from the estate of a former owner 
under whom defendant derived his title. This right was 
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demanded, which constitutes a sufficient hostile assertion 
of it to justify its purchase and extinguishment. The 
amount paid is admitted to have been a reasonable one. 
The fact that the deed of extinguishment was taken by the 
plaintiff to Cohn with whom she had a contract to sell the 
land instead of to herself, does not give the right of action 
to Cohn in face of the facts that the consideration of the 
deed was furnished by plaintiff, and that no conveyance to 
Cohn had been effected or completed prior to the deed of 
extinguishment. The deed of relinquishment under these 
circumstances would enure to the plaintiff. Upon the evi- 
dence in the case there could not have been a judgment 
for defendant, and it is unnecessary to review the instruc- 
tions. The judgment is for the right party and is affirmed. 
All coneur. 





GopparD, Appellant, v. JONES. 


Deed of Trust on Personalty: voip As AGAINST CREDITORS. A deed 
of trust to secure a debt described the property as “ all and singular 
the farming implements and tools and live dairy cattle now on the 
grantor’s farm, together with all their increase or substitutes there- 
for during the lien of this deed, to the value at any time of $4,000,” 
and again as ‘‘a constant and continuous stock of farming imple- 
ments, tools and live dairy cattle and their increase, of a valuation 
of at least $4,009.”’ It also stipulated that the grantor should at all 
times keep on his farm property of the kind described, ‘‘ worth on 
peremptory sale under the provisions hereof at least $4,000,” or, as 
stated in another place, ‘‘at any time in value equal to an appraise- 
ment of $4,000.” No method was provided for having an appraise- 
ment made, and it did not appear but what the implements, tools 
and cattle on the farm exceeded $4,000 in value. Held, that as 
against other creditors of the grantor the deed was void, (1) Because 
by the use of the word ‘‘ substitutes” it impliedly gave the grantor 
authority to sell and dispose of the cattle in the ordinary course of 
business; (2) Because of indefiniteness in the description o the 


property. 
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Appeal from Jefferson Cireuit Court—lfonr. L. F. Drxnina, 
Judge. 


AFFIRMED. 
Wm. B. Thompson for appellant. 
O. G. Tess and W. IT. H. Thomas for respondent. 


Norton, J.—This suit is before us on appeal from a 
judgment of the circuit court of Jefferson county, and the 
controlling question in the case is, whether or not a deed 
of trust executed by Casper II. Kerckhoff tg plaintiff as 
trustee, transferring to him certain personal property to 
secure certain debts therein mentioned, is void as to the 
creditors of said Kerckhoff. 

The deed of trust, after conveying seven different tracts 
of land in Jefferson county, conveys the following described 
property: Also all and singular the farming implements 
and tools, and all and singular the live dairy cattle now on 
said land and farm, together with all their increase or sub- 
stitutes therefor during the lien of this deed of trust to the 
value, said implements, tools and cattle at any time, of 
$4,000; that is to say there is hereby conveyed and this 
deed, during the lien thereof, is to comprehend and be a 
lien on a constant and continuous stock on said lands and 
farm of farming implements, tools and live dairy cattle and 
their increase, of a valuation of at least $4,000. 

The deed described seven promissory notes executed 
by grantor, payable at different dates and amounting to 
$14,000. It also provided: (1) That during the lien so 
created said Kerekhoff will keep up on said farm, con- 
stantly and continuously, a stock of live dairy cattle and 
increase thereof and substitutes therefor, and farming im- 
plements and tools, which on demand of payment of notes 
hereunder will and shall be worth on peremptory sale under 
provisions hereof at least $4,000. (2) That during the lien 
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of this deed of trust he, said Kerckhoff, will amd shall at 
his own expense and cost keep and preserve all the fences, 
and guards, and buildings on and about said lands and farm 
in good and husband-like condition and repair. (8) That 
during the lien of this deed of trust he, said Kerckhoff, 
will and shall use said lands and farm mainly and _ particu- 
larly as a dairy farm and for dairy purposes. (4) That 
during said lien he, said Kerckhoff, will and shall use the 
crops raised on said lands in feeding and increase of such 
cattle and substitutes therefor so that at all times the stock 
of farming implements and tools and live dairy cattle on 
said lands and farm shall at any time in value be equal to 
an appraisement of $4,000. (5) That during the lien of 
the deed of trust there shall be on the land and farm herein 
conveyed and subject to the lien of this deed and power of 
sale herein given, a stock of farming implements, tools, etc., 
and particularly live dairy cattle, at all times worth at least 
$4,000. 

The cireuit court held this deed of trust, as to the per- 
sonal property, void as to the creditors of the grantor. We 
are of opinion that this ruling was correct. It is well 
settled that when it appears from the face of the mortgage 
or deed of trust that the goods mortgaged were to remain 
in the possession of the grantor and be disposed of by him 
in the usual course of trade, the deed is void as to creditors. 
White v. Graves, 68 Mo. 218. While the deed under con- 
sideration does not in express terms authorize the grantor 
to sell and dispose of the property, the power to do so is im- 
plied from the authority expressly given to substitute other 
property of the kind conveyed. Besides, the property con- 
veyed is so indefinitely described, as to put it out of the 
power of a creditor to ascertain what was conveyed, espe- 
cially so if the farming implements, tools and live dairy cattle 
on the farm conveyed exceed $4,000; for it will be observed 
that the deed does not convey all of the farming imple- 
ments, tools and dairy cattle on said farm, but only so much 
thereof as equals in value $4,000, and this value was to be 
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ascertained according to one provision in the deed by per- 
cmptory sale, and according to another, by appraisement, 
without any method being devised to have such appraise- 
ment made. Under such a conveyance, although the 
property on the farm might be largely in excess of $4,000 
in value, the creditor of the grantor could be dealt with by 
him and the beneficiary in the deed of trust at arms-length. 
Upon an examination of the record, we fail to perceive 
that on the trial plaintiff either showed, or undertook to 
show, that all the farming implements, tools and live dairy 
cattle were only of the value of $4,000. Without elaborat- 
ing the question further and showing to what consequences 
the upholding of such a conveyance would lead, we are of 
opinion that the judgment is for the right party, and for 
the reasons given affirm it. All concur. 





Ryn et al., Plaintiffs in Error, v. Rrppwe. 


Joint Contract: Ppartizs To suit. All the joint obligees of a bond are 
necessary parties plaintiff in an action for its breach; one of them 
cannot be made a co-defendant, upon an allegation in the petition 
that he refused to join with plaintiffs in the prosecution of the ac- 
tion. Section 3466, Revised Statutes 1879, does not apply to such a 
case. McAllen v. Woodcock, 60 Mo. 174, distinguished. 


Error to Bates Circuit Court.—Hfon. F. VP. Wricut, Judge. 
AFFIRMED. 

T. J. Galloway for plaintifts in error. 

P. H. Holcomb for defendants in error. 


Martix, C.—The plaintiffs sue as joint obligees in a 
bond. The bond was executed by James Riddle, defend- 
ant, as sole obligor, in favor of the plaintiffs and the de- 
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fendant Smith, as joint obligees. It seems that defendant, 
James Riddle, sold to Josiah J. Ryan, Luther Shobe and 
Frank Smith, a stock of tools used by him in the tin busi- 
ness, and that in consideration of the sale he gave them his 
written obligation conditioned that he would not manufact- 
ure tinware or sell stoves in the town of Butler for the 
space of one year. The plaintiffs, being two of the obligees, 
bring this suit, alleging a breach of the bond by Riddle, 
the obligor ; they further allege in substance that Frank 
Smith, their co-obligee, at the execution of the bond and 
since that time, has been secretly engaged with Riddle and 
with others in manufacturing tinware; and that he refused 
to join with plaintiffs in the prosecution of their suit, for 
which refusal he was made defendant under the provisions 
of the practice act. The defendant Riddle demurred to the 
petition, and judgment was rendered in favor of defend- 
ants, from which a writ of error is prosecuted in this court. 

The instrument sued on is clearly a joint obligation 
for the payment of money. At common law no action 
could be maintained on it except in the names of all the 
obligees or their representatives. It is argued by the plaint- 
iffs in error that this rule of the common law has been 
modified by section 3466 of the practice act, which reads 
as follows: “ Parties who are united in interest must be 
joined as plaintiffs or defendants; but if the consent of any 
one who should be joined as plaintiff cannot be obtained, 
he may be made a defendant, the reason thereof being stated 
in the petition.” R. 8. 1879, § 3466. This provision has 
remained in the same language since the adoption of our 
code of practice. ltembodies a rule familiar to equity plead- 
ers, but was unknown at common law. The construction 
given to it in modern practice has not been uniform. In 
some states it has been applied to law cases. JZill v. Marsh, 
46 Ind. 218; while in others it has been confined to equity 
cases. Andrews v. Mokelumne Hill Co.,7 Cal. 330. If it 
was still open for construction in this State, we might hes- 
ixate between conflicting constructions. Habicht v. Pember- 
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ton, 4 Sandf. 657. But at an early day our Supreme Court 
held that this clause in our practice act did not authorize 
any number less than the whole of the obligees in a bond 
for the payment of money to maintain suit upon it. Clark 
v. Cable 21 Mo. 223; Rainey v. Smizer, 28 Mo. 310. 

In an action of ejectment brought in the name of the 
trustees of a corporation, one of the trustees appeared in 
court and as plaintiff asked leave to dismiss the case so far 
as it concerned him, which was refused by the court upon 
the other plaintiffs giving bond to indemnify him against 
costs. The learned judge giving the opinion in the appel- 
late court held that there was no error in this action of the 
court for the reason that upon his refusal to join as plaintiff 
he might have been placed on the other side as defendant. 
McAllen v. Woodcock, 60 Mo. 174. The previous cases were 
not overruled or alluded to in the opinion. The rights and 
obligations of the plaintiffs as officers and trustees of a cor- 
poration present a marked distinction between them and 
the obligees of a note or bond, which would naturally for- 
bid the result of overruling the previous cases on such in- 
struments, in the absence of any allusion to them. These 
early cases have been accepted and followed by the profes- 
sion for nearly thirty years, and there is nothing peculiar 
to the case at. bar, which can justify a distinction in its 
favor. 

Certain incidents flow from the nature of a joint obli- 
gation or rather an obligation enuring to joint obligees. 
They are joint proprietors, and one must have as much 
right as the other to say and determine when suit shall be 
brought and when it shall be compromised or settled with- 
out suit. Neither can sue alone for his proportion. 1 Par- 
sons Con., p. 13. It has been settled in this State that one 
of two joint obligees of a contract has the power to dis- 
charge and release the joint obligation. This was recently 
held in the case of Henry v. Mount Pleasant Township of 
Bates Co., 70 Mo. 497, in which it was charged in the peti- 
tion that the plaintiff’s co-obligee had fraudulently and col- 
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lusively combined with the obligor being sued-to defraud 
the plaintiff out of his portion of the joint demand by 
receiving the amount of it and giving a bond to indemnify 
the obligor against the plaintiff. The judgment of the 
lower court sustaining a demurrer to the petition, was af- 
firmed, and the case of Clark v. Cable was cited in support 
of the opinion. If one of the obligees can settle and dis- 
pose of the whole demand, it would be difficult to deny 
him upon principle as well as authority the lesser right of 
preventing suit upon it without his consent. The right of 
release and discharge remaining with him would render 
the right to sue without him an unavailing advantage, 
because he could release the whole demand after suit as well 
as before. 

It seems to me the obligor of the contract is also in- 
terested in the mode of enforcing the obligation he has 
assumed. A suit against him by an obligee, although in- 
cluding the other obligee as defendant, necessarily involves 
an issue in which he is not interested, viz., a settlement of 
the interest or share belonging to each obligee respectively. 
This might involve the taking of a long account and the 
settlement even of a partnership. 

For these reasons I am persuaded that the disability of 
the plaintiffs to maintain their suit in this form is an in- 
firmity which inheres in the nature of the contract they 
entered into, and is not mere matter of form intended to 
be abolished by the practice act. The judgment is affirmed 
Purips, C., concurs. 


Wiystow, C., Dissentine.—I cannot concur in the fore 
going report. In my opinion Revised Statutes, section 
3466, was intended to apply to all classes of actions. The 
code applies to all classes of actions, and, in adopting the 
rules of practice under it, its framers simply adopted many 
of the old equity rules of practice, because of their greater 
liberality and for the express purpose of abating the strict- 
ness of the old common law rules. It may as welt be said 
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that the entire code only applies to equitable actions, as 
that the section in question is so limited. There is no ex- 
ception to indicate any such intention. Every action is 
now an action on the facts, all the old forms and distinc- 
tions having been abolished. The last expression of this 
court is to the effect that the section in question applies to 
an action of ejec aent, which is not an equitable action. 
McAllen v. Woodcock, 60 Mo. 174. Henry v. Mt. Pleasant 
Tp., 70 Mo. 497, 500, does not conflict with McAllen v. 
Woodcock. There only one of two joint obligees had sued, 
and it was held that he could ‘not sue alone. The other 
obligee was not before the court on either side. The ques- 
tion involved here was not directly considered. I think 
that Clark v. Cable and Rainey v. Smizer, cited in the ma- 
jority report, should be overruled, and a more liberal and 
rational rule established. They are adverse to the true 
spirit of the code. 


The majority report was approved, Ray, J., dissenting ; 
SuERWwoop, J., absent. 
> >] 





Bassett v. Exuiorr’s ADMINISTRATOR, Appellant. 


Administration: supGMENT pemaNps. Those provisions of the Ad- 
ministration Act which ordain the payment of judgments against 
the estates of deceased persons in the order of priority of their liens, 
can be invoked only when an estate is insolvent. By this is meant 
such a conditioa as renders it necessary to obtain satisfaction by 
means of the lien on the real estate. Proof that the personalty is 
insufficient to pay the judgment is sufficient evidence of msolvency. 


Appeal from Linn Circuit Court——Trial before Car.os 
BoarpMAN, Esg., sitting as Special Judge. 


AFFIRMED. 
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A.W. Mullins for appellant. 
Strong & Mosman and Chas. L. Dobson for respondents. 


Martin, C.—This suit was commenced by an applica- 
tion to the probate court of Linn county for an order to 
compel an administrator to pay certain proceeds of a sale 
of real estate to the plaintiffs as owners of a judgment 
lien. On the 10th day of May, 1877, the plaintiffs recov. 
ered a judgment against William H. Elliott in the sum ot 
$1,910.28. Onthe 14th day of December, 1877, said Elliott 
died leaving the judgment against him for the most part 
unsatisfied. The judgment was duly presented and as- 
signed to the fourth class of claims as a demand against his 
estate. Elliott was seized of a large amount of real estate 
at the time of his decease. It appeared in the course of 
the administration that the personal property was not sufli- 
cient to pay the debts of the deceased, and thereupon the 
defendant, who was administrator of the estate, filed his 
petition on the 15th day of February, 1878, in the probate 
court, alleging that fact, and stating further that the real 
estate of the deceased was bound by the lien of the judg- 
ment in favor of plaintiffs as also by the lien of another 
judgment in favor of one F. S. Black in the sum of $220, 
and praying for an order to sell the real estate therein de- 
scribed, or so much as would be necessary to pay the debts 
against the estate. In pursuance of this petition an order 
of sale was made, and the administrator eftected a sale of 
several thousand dollars’ worth of real estate. On his re- 
fusal to pay any of the proceeds to plaintiffs, they made 
their application for an order to compel him todo so. After 
a trial of the facts alleged in the application, the probate 
court made an order on him to pay over the sum of $750, 
that being the amount found by the court to bein the 
hands of the administrator payable on the judgment lien 
of plaintiffs. From this judgment an appeal was taken to 
the circuit court, where the case was tried de novo, and ter- 
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minated in an order of payment in the same amount which 
had been entered in the probate court. From this last 
judgment the case comes here on appeal. 

Iam unable to discover any merit in this appeal. It 
is not pretended by the defendant that the lien of a judg- 
ment on real estate is terminated by the death of the debtor. 
It is true that the judgment creditor is no longer able to 
enforce his lien by execution, but he is not without remedy 
in the probatecourt. It is provided in our Administration 
Act that when the administrator is compelled to resort to 
the real estate to obtain funds to pay debts, he shall in his 
application for the order, mention the liens to which it is 
subject. It is also provided that the proceeds of the sales 
of such real estate shall be first applied to the payment of 
the judgment liens according to their priority, and that 
only the surplus after payment of such liens becomes assets 
for payment of general creditors. 1 Wag. Stat., p. 95, §$ 
11, 12, 13, 14, 15,16; R. 8. 1879, §§ 146, 152, 153, 154; 
Kerr’s Adm’r v. Wimer’s Adm’r, 40 Mo. 544. Such liens are 
to be paid according to their priority and irrespective of 
classification. Our statute on the classification of demands 
evidently contemplates that the liens of judgments are not 
to be discharged in this manner, unless there is a necessity 
for it in the insolvency of the estate. R. 8. 1879, § 184. 
By this is meant such insolvency as shall render it neces- 
sary to make the money by virtue of the lien on the real 
estate. It is objected by defendant that there was no proof 
of insolvency. But in this he is mistaken. According to 
his sworn statement there was only the small sum of $300 
in personalty. This I think was sufficient proof of insolv- 
ency to justify a resort to the real estate for payment of 
the judgment. Turner v. Adams, 46 Mo. 99; Wiley v. Brad- 
ley, 67 Ind. 560. 

It is unnecessary to review the instructions. No other 
judgment than the one rendered, could be justified by the 
law and the evidence. Accordingly it is affirmed. All 


concur. 
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Siiver, Appellant, v. Tue Kansas Crry, St. Lours & Cutcaco 
RarLtRoap Company. 


Railroads: FENCES: KILLING STOCK; TRESPASS OF sTocK. Under 
section 809, Revised Statutes 1879, the obligation of a railroad com- 
pany to fence its road, is not postponed until the completion of the 
road and the running of cars thereon for the carriage of freight and 
passengers for hire. Although one of the objects of the statute be 
the security of passengers and employes in transit, its primary ob- 
ject is to prevent the killing of stock and their trespasses upon ad- 
joining fields: and when the necessity for such protection to the 
owners of land and stock begins, then the obligation to fence at- 
taches; and the company will be liable for the damages caused by 
its failure to fence, after a reasonable time for the erection of fences 
has — 

2. : : - The liability of a railroad com- 
pany re failure to erect fences on the sides of its road under the 
statute, cannot be defeated by its contract with another person to 
erect such fences. 





Appeal from Audrain Circuit Court—Hox. G. Porter, 
Judge. 


REVERSED. 
Ira Hall for appellant. 
Macfarlane & Trimble for respondent. 


Martin, C.—This was an action against a railroad com- 
pany for the killing of stock, and for damages to growing 
crops. The petition was filed on the 4th day of January, 
1879, and contains four statements or counts. In the first 
the plaintiff sues for the killing of seventeen sheep, valued 
at $59.50, on the defendant’s track, to which they had 
strayed by reason of defendant’s failure to erect fences as 
required by law, which now appears in section 809 of the 
statutes of 1879. This is an action under tlie statute, and 
double damages are asked. In the second count the plaintiff 
sues at common law for negligence in killing the same 
stock, claiming single damages only. In the third count 
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he sets out an action under the same section of the statute, 
for damages in the sum of $50, inflicted on his growing 
crops by stock, which had entered his fields by reason of 
the defendant’s failure to build fences as required in said 
section. In this count he asks for double damages. In the 
fourth count he sues at common law for the same destruc- 
tion of crops, alleging that defendant, by its servants and 
agents, had unlawfully thrown down the fences inclosing 
his fields, whereby cattle and other animals had entered 
upon and destroyed the crops growing therein. 

It will be seen from this statement, that the petition 
contains two statutory actions for omission of the defend- 
ant to build fences, one for sheep killed on the track, the 
other for destruction of growing crops by cattle, and two 
common law actions for the same injuries, one sounding in 
negligence, and the other in trespass. As the legal suffi- 
ciency of these counts has not been urged before us, I will 
not consider them with reference to that point. 

The answer contains a denial of the allegations of the 
petition. It also contains a special plea or defense, to the 
effect, that defendant had the right and power to construct 
a railroad through the plaintiff’s lands; that it had bought 
and paid plaintiff for the right of way through them; that 
it had entered into a contract with the Chicago & Alton 
Railroad Company, a corporation under the laws of Illinois, 
by the terms of which the latter corporation was to con- 
struct the defendant’s road from Mexico to Kansas City ; 
that said last mentioned company had sub-let to Messrs. J. 
S. Wolff & Son the construction of a certain part of the 
road, including the part running through plaintiff’s lands: 
that said J. 8. Wolff & Son went upon said lands and con- 
structed the same, doing no more injury than was necessary 
to conveniently build said road; that if said J. 8. Wolff & 
Son unlawfully threw down, or left down the fences inclos- 
ing plaintiff’s lands, such acts were without the authority 
of the defendant, and were wholly outside their authority 

78 Mo.Sup.Repts.—34 
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us contractors, and for which defendant ought not to be 
held responsible. 

The case was tried bya jury. The evidence submitted 
by plaintiff tended to prove that defendant’s railroad ran 
through plaintiff’s inclosed and cultivated fields, that in 
May, 1878, the road was constructed through said fields; 
that during the construction, the fences running across the 
right of way were torn down; that no fences were built 
along either side of the road to protect the plaintiff’s fields 
from the incursions of stock; that by reason of the want 
of such fences, cattle, horses and other stock passed into 
plaintift’s fields and damaged his crops to the extent of 
$45; that defendant’s road was completed through plaint- 
iff’s fields about the 1st day of June, 1878, and freight cars 
were run over the road; that no fences were built along- 
side of the road until sometime in the fall of 1878; that 
no other protection of the plaintiff’s fields was provided 
by defendant, and that two-thirds of the damage complained 
of was after the completion of the road through plaintiff’s 
land. The plaintiff also gave evidence tending to prove 
that in the month of August, 1878, seventeen sheep of the 
value of $47, belonging to him, strayed from inclosed fields, 
through which the road passed, by reason of a want of a 
fence along defendant’s road, and were killed by the engines 
and cars on defendant’s road; that trains of open and box 
cars had been running back and forth on the road since the 
completion of it over plaintiff’s land in June, 1878. 

Defendant’s evidence tended to show that defendant 
had acquired the right of way.over plaintiff’s land; that 
the construction of the road over it was made by J.S8. 
Wolff & Son, as contractors, who hired and controlled the 
workmen, and that the engines and cars run upon the road 
prior to plaintiff’s alleged damage, were only used in car- 
rying supplies to be used in the construction of the road. 
Defendant also produced documentary evidence of the con- 
tract with the Chicago & Alton Railroad to construct the 
road, also of the sub-contract of J. 8. Wolff & Son to build 
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that portion of it which extended over plaintiff’s lands. 
The contract with the Chicago & Alton Railroad included 
a perpetual lease of the whole road to it, at a rental equiv- 
alent to a designated portion of the profits and earnings of 
the road. 

At the close of the evidence the court refused the in- 
structions asked by plaintiff. They need not be considered 
for the reason that the law governing the case is sufficiently 
involved in the instructions given at the instance of de- 
fendant. In these instructions, the jury were told that 
their verdict must be for the defendant on the statutory ac- 
tions in the first and third counts of the petition, unless the 
killing of the sheep in the first count and the destruction 
of the crops in the third count, happened after the comple- 
tion of the road, and after the company had commenced 
running trains of cars thereon, for the carriage of freight 
and passengers for hire. In respect to the common law 
action for the killing the sheep contained in the second 
count, the jury were told that they could not find for the 
plaintiff unless the train of cars was managed or controlled 
by defendant or its employes, and the defendant was 
wanting in the exercise of reasonable care in running the 
train, and in reasonable effort to avoid striking the sheep, 
and the killing was the result of such want of care or 
negligence. In respect to the fourth count which related 
to trespass in throwing down fences, the jury was instructed 
to find for defendant, if the defendant had placed the con- 
struction of its road in charge of the Chicago & Alton 
Railroad as contractors, and that company had sub-let the 
construction thereof to J. 8. Wolff & Son, and the trespass 
complained of had been done by said J. 8. Wolff & Son or 
their employes. Upon the giving of these instructions, the 
plaintiff took a non-suit, which the court refused, on mo- 
tion of plaintiff, to set aside. The case comes by appeal 
from this action of the court. 

There was no evidence coming from efther side to sup- 
port a verdict on the two commoa Jaw counts, no evidence 
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of negligence or want of care of running the cars when 
the sheep were struck ; no evidence of a trespass in throw- 
ing down fences which let in the cattle; the fences thrown 
down appearing to have been across the right of way which 
had passed to defendant. Neither is there any evidence 
that those fences which defendant had the right to take 
down were removed in a negligent or imprudent manner, 
so as to injure the rights of others. The plaintiff could 
not have been prejudiced by any instructions on these 
counts, and, therefore, it is unnecessary to review them. 
They could not have been more prejudicial than one to the 
effect that the plaintiff on the evidence could not recover 
on such counts, and an instruction of that import, if asked, 
ought to have been given. 

The only question necessary for us to consider, involves 
the correctness of the instructions given for defendant, re- 
L, RAILROADS : ig. the statutory actions contained - 
ptock: trespass of the t and third counts. <As alread) 
— stated these instructions denied any right 
of action on these counts before the road was completed, 
and before fhe defendant had commenced to run cars upon 
it for the carriage of freight and passengers for hire. This 
right of action need not be considered with reference to the 
effect of the contract of construction which was entered 
into with the Chicago & Alton Railroad. The effect of that 
contract was urged only in the instructions on the common 
law counts. We have considered the proposition contained 
in the instructions, and, in our judgment, it cannot be 
maintained either upon principle or authority. The 3rd 
section of the Railroad Act, after the amendment of 1877, 
more perfectly than before, was intended to afford protec- 
tion to adjoining proprietors in respect to their stock and 
crops. The railroads were required to fence their tracks 
for two purposes. One was to prevent stock from straying 
on the track, the other was to prevent stock from trespass- 
ing upon the adjoining fields. Double damages were given 
to the owner of the stock killed on the track, and double 














OCTOBER TERM, 1883. 533° 


Silver v. The Kansas City, St. Louis & Chicago Railroad Company. 








damages given to the owners of the fields suffering from 
trespass of stock by reason of any failure to fence the road. 
It is true this statute also tended to secure passengers and 
employes of the road from accidents on the track, but the 
primary and moving object of the statute must have been 
for the benefit and protection of the parties designated in 
the statute as owners and proprietors of land and stock, to 
whom alone double dantages were given for injuries and 
trespass thereto. 

The fundamental rule which governs courts in the in- 
terpretation ot statutes requires them to give such construc- 
tion as shall, in the most complete manner, effect the known 
purpose and object of the statute, provided the language is 
adequate to afford such construction without violating the 
obvious meaning of its words and terms. In respect to the 
first count in the petition which relates solely to the killing 
of stock on the track, it is evident that no obligation rested 
on the company to erect any fences before it was possible 
for any stock to be killed by the engines or ears of the road. 
The owners of the stock could not be injured before the 
company commenced to operate engines and cars upon its 
track, and for that reason they needed no protection before 
that time. But after the company had begun to operate 
engines and cars on its road for any purpose whatever, the 
necessity of protection began; and if the purpose of the 
statute is to be maintained, the obligation to fence the road 
must also begin at the same time. The instruction of the 
court to the effect that it did not begin until the company 
Was operating engines end cars on the track in the carriage 
of freight and passengers for hire, was clearly erroneous. 
It is the same thing to the owner whether his stock has 
been killed by a construction train or lightning express 
filled with passengers. There is nothing in the reason or 
language of the statute to justify the courts in postponing 
the statutory obligation of the company to fence the track, 
until it is receiving an income from the carriage of freight 
and passengers. In building a long road, its construction 
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trains might be run for years before it commenced to carry 
freight and passengers for hire. 

The learned counsel for defendant has cited the case of 
Comings v. H. §& Central M. R. R. Co., 48 Mo. 512, in support 
of his construction. This case will be noticed more par- 
ticularly when we come to consider the third count. It is 
sufficient here to say, that the case was not for the killing 
of stock by the agents, engines or cars of the road. The 
court, upon the facts of that case, used the following lan- 
guage: “We think the reasonable construction of the 
statute is that it requires corporations to have their fences 
built at least as soon as they commence running their 
roads.” The court does not intimate any exemption of the 
company from the obligation to fence while they are run- 
ning one part of the road for the purpose of constructing 
another part. 

In regard to the third count, which relates to damages 
suffered by reason of stock escaping from their inclosures 
and entering upon adjoining fields, the instruction that the 
liability of the company under the statute does not begin 
until the company has commenced to operate its engines 
and cars in the carriage of freight or passengers for hire, is 
equally erroneous. The obligation to build fences as a pro- 
tection against such damages was not contained in the stat- 
utes of 1855. They contained only the provision against 
the killing of stock on the road. It was held, in the con- 
struction of this statute, that railroads were not under any 
obligation whatever to build fences to protect adjoining 
fields from incursions of stock. Clark’s Adm’r v. H. § St. 
Jo. R. R. Co., 36 Mo. 202. After this decision, the legis- 
lature added the provision to that effect, which, after the 
amendment of 1877, appears as section 809 of our present 
revision. We are unable to perceive why the duty to build 
fences for this purpose is not as imperative as for the pur- 
pose of preventing collisions with stock on the track. There 
is a marked distinction in the character, but not in the ne- 
cessity of the two provisions. | 
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It will be observed that this provision, in question, has 
not, like the other, any necessary connection with the run- 
ning of trains. As soon as the railroad removes the fence 
extending across its right of way, which it has lawful au- 
thority to remove in the construction of its road, the fields 
are thrown open to the incursions of stock. The necessity 
of a fence at that time is as urgent as we have seen it to 
be under the other provision when the road begins to oper- 
ate its trains. The liability to damage and the necessity 
for the fence is created by the act of the company, and the 
statute would fall short of its admitted purpose, if it failed 
to impose the duty to fence as soon as this liability to injury 
was caused by the company. There is nothing in the lan- 
guage of the statute to indicate that the legislature intended 
to postpone this duty till the company had commenced to 
operate trains for any purpose atall. The clause providing 
that the land-owner may build the fence at the expense of 
the company if it neglects for three months after comple- 
tion of the road to build the fence, does not purport to 
relieve the road from any responsibility for damages in the 
meantime. On the contrary, it is expressly recited that 
“until such fences, ete., are made, ete., such corporation 
shall be liable in double the amount of all damages,” re- 
sulting from a want of fences. 

In the case of Comings v. H. § Central M. R. R. Co., 
48 Mo. 512, the learned judge who wrote the opinion, did 
not assume to lay down any rule by which future cases 
could be governed. Following the supreme court of Ver- 
mont in Clark v. Vermont R. R.Co., 28 Vt. 103, he holds that 
fences should be up at least as soon as cars commence run- 
ning. He declines to rule as a matter of law, that they 
should be built before that time. Neither does he, as a 
matter of law, exempt the company from building before 
that time. Adopting the language of the case in Vermont 
he remarks: “Though we cannot say, as matter of law, 
that the defendants were bound to erect fences before or 
while they were constructing their road through any par- 
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ticular land-holder’s premises, yet we can say they must 
exercise their right with a prudent regard to the rights of 
others; and if lacking in this duty, they are chargeable 
with negligence and must answer for its consequences.” 

Of course, as a matter of law, no court would under- 
take to indicate the exact time at which the statutory lia- 
bility for double damages would attach in respect to any 
particular portion of the road. The law does not require 
impossible or impracticable things under this statute. And 
the time for the liability to attach must necessarily vary 
according to the circumstances surrounding each case. 
When the fence across the highway is taken down at a 
given point, the materials to fonce the adjoining fields may 
be at hand, or easily accessible, and as the necessity for the 
fence is apparent, the obligation of the statute ought to 
attach in its full force after a reasonable time has elapsed 
for building the fence. Again, there may be cases possibly 
in which it would be impossible or impracticable for the 
company to procure and transport material for building 
fences, before the track was ironed and equipped with roll- 
ing stock sufficient to carry the material to the point where 
it was wanted. In such cases the liability of the statute 
would not follow so close on the heels of the necessity as 
in tho former case, but ought, as in that case, to attach after 
tlre lapse of a reasonable time for doing the thing required 
by the statute to be done. The obvious and rational rule 
of law governing both provisions of this statute is, that 
after the company, in the construction of its track, has 
given rise to the want of a fence, the liability of the stat- 
ute for failure to build one will attach after a sufficient and 
reasonable length of time, according to the circumstances 
of each case, has elapsed to build one. 

Whether, under the circumstances of any particular 
case, the company could have practically made the fence at 
the time of the damage, is a question for the jury to decide. 
There is nothing new in this rule. It has been already 
adopted in this as well as in other states, and applied to the 
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liability of railroads under the same or similar statutes ; 
which required the companies to maintain roads as well as to 
build fences. When by reason of a storm or other accident, 
the fence built by the road, is out of repair, the liability of 
the road for double damages does not attach at the instant 
of the accident, but only after a reasonable and sufficient 
time has elapsed for restoring it to its former condition. 
Thompson on Neg., 524; Clardy v. St. Louis, I. M. § S. 
Ry Co., 73 Mo. 576. 

In the case at bar the evidence of the plaintiff tended 
to prove that the road was constructed and completed 
through the plaintiff’s lands in the month of May, 1878, at 
which time his fences were thrown down and his crops sub- 
jected to the incursions of stock; and that no fences were 
built by the company for his protection until sometime in 
the fall of the same year; that his sheep were killed by the 
trains in August, and that two-thirds of the damage to his 
crops occurred after completion of the road across his land. 
Whether, under the circumstances of this case, the com- 
pany could easily have built their fence before the injuries 
complained of, was not considered by the court nor sub- 
mitted to the jury. The court disposed of the whole mat- 
ter by ruling that the liability of the company could not 
attach until it had commenced to operate trains for the car- 
riage of freight and passengers for hire. This doctrine, in 
my judgment, is against reason, justice and authority. 

As the case should be remanded for another trial, I 
will add a few words bearing on the effect of the contract 
. of construction which was entered into 

with the Chicago & Alton Railroad. There 
is nothing special in that contract requiring that company to 
build the fences as the road was constructed. -And if there 
was it could not relieve the defendant from the duty of 
building or causing the fences to be built. The statute 
imposes this duty on the defendant, and the liability for a 
breach of it cannot be escaped by merely making a con- 
tract with another person to perform it—that other person 
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in this case being a foreign corporation. Shepard v. Buf- 
falo R. R. Co., 35 N. Y. 641. It has been held in this State 
that in respect to those things which a railroad has the 
lawful right to perform, such as excavation on its right of 
way, taking down fences therein, etc., the company is ex- 
empt from liability for damages resulting from a negligent 
performance of the same by a contractor of the company 
or his employes, to whom the work or job has been given 
over by the company. Clark's Adm’r v. H. § St. Jo. R. N. 
Co., 836 Mo. 202; Ullman v. i. f St. Jo. R. R. Co., 67 Mo. 
118. But there is a well settled exception to this rule in 
respect to the omission of a duty enjoined it by statute as 
the owner of property. Such duty cannot be escaped by 
an engagement with another to perform it. ole v. R. L. 
Co., 6 Hurl. & N. 488 ; J cCafferty v. RR. Co., 61 N. ¥ 
178; Ryder v. Thomas, 13 ILun 296. 

Upon the whole the conclusion is that this case shoulé 
be reversed and remanded for trial in accordance with the 
principles expressed in this opinion. Pups, C., concurs ; 
Wusstow, C., absent. 





Prior, Appellant, v. LAMBETH. 


1. Swamp Lands: puBLic LANDS: PRIORITY OF PATENTs. A patent 
from the United States to the State of Missouri under the act of 
congress of September 28th, 1850, does not relate back to and become 
operative from the date of said act, so as to annul the title of a pur- 
chaser under an entry and patent subsequent to said act, but prior 
to any selection or designation of such land as swamp land by the 
Secretary of the Interior. 

2 Judgmentin Ejectment: rstorprer. Upona recovery by plaintiff 
in ejectment, defendant in pursuance of an agreement with the 
plaintiff turned over to the plaintiff his claims for rent against the 
tenants in satisfaction of the moncy portion of the judgment; Held, 
that the judgment and agreement did not estop defendant from 
maintaining ejectment against plaintiff for the same land. 
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Appeal from Osage Circuit Court.—Hon. A. J. Szay, Judge. 
AFFIRMED. 

Edwin Silver for appellant. 

L. C. Krauthoff for respondent. 


Purtips, C.—Action in ejectment to recover “ the south 
fractional half of southeast fractional quarter (west of the 
Gasconade river) of section 3, township 43, north of range 
7 west.” The answer tendered the general issue, and 
pleaded specially a former recovery by defendants in an 
action of ejectment against plaintiff, and that it was after- 
ward agreed between them that if defendant here would 
not enforce the collection of plaintiff of the rental part of 
said judgment, the plaintiff, Lambeth, would surrender to 
Prior possession of said land, and that this proposal was 
accepted and acted on as a full settlement of this whole 
controversy, which settlement defendant pleads in estoppel. 
A jury being waived, the cause was tried by the court. 

Plaintiff’s title consisted of a certificate of entry for 
the land from the proper United States land office, of date 
March 13th, 1855, issued to one Christopher ILamilton ; 
patent thereon to said Hamilton dated January 1st, 1862, 
and deed from Hamilton to plaintiff. Defendant claims 
that the land is what is commonly known as swamp or 
overflowed land, coming to the State of Missouri by virtue 
of the act of congress of date September 28th, 1850. It 
was patented to the State in January, 1865, and by the 
Governor of the State to Osage county in 1869, and by the 
county it was conveyed to the defendant in 1875. 

The evidence touching its swampy character, and the 
steps taken by the authorities to determine its status, are 
briefly as follows: In 1851 the surveyor of Osage county 
tiled in the office of the Secretary of State an affidavit stat- 

ng that he had examined the southeast fractional quarter 














540 SUPREME COURT OF MISSOURI, 


Prior v. Lambeth. 





of said section, and found the same to be swamp land; in 
1853 the Surveyor General for Illinois and Missouri filed in 
the office of the Register of Lands of Missouri a list of 
swamp lands, including the southeast fractional quarter 
of said section west of the river Gasconade; in 1867 the 
Register of Lands for the State made out a certificate, 
which was filed in the office of the county clerk of Osage 
county, stating that said lands with others had been pat- 
ented to the State. 

The records in the land office at Washington City 
showed in substance, the following facts: In 1858 the 
Commissioner of the General Land Office certified to the 
Secretary of the Interior for his approval, under the Swamp 
Land Act, the following lands in said section: “ Northwest 
quarter of northeast quarter, south fractional half of north- 
east quarter, north of the Gasconade river, and the north- 
east quarter of southeast quarter.” This list was approved 
by the secretary in 1859. In 1866 a similar list was certi- 
fied and approved embracing the northwest quarter of south- 
east quarter. The patent above referred to, from the United 
States to State of Missouri, described the lands as follows: 
“The northwest quarter of northeast quarter, the south 
fractional half, north of the river, and the northeast quarter 
of the southeast quarter of section 8, township 43, range 
7.” Defendant introduced a witness who testified that the 
land was swampy. 

The only evidence relative to the estoppel set up in the 
answer, is the testimony of the plaintiff, who was intro- 
duced as a witness by defendant. It is as follows: “I 
asked Prior to let me off with the rents and profits in the 
other suit for this land, and he would not do it; Prior had 
a writ of possession and had rented the land to other par- 
ties; Prior and I then agreed that I should give Prior the 
rent due me, and he would let me off as to the judgment 
for rents and profits; I gave him my rent—one-third of the 
crops—and he released me from the money judgment; writ 
of possession was not then served on me; [ gave Prior 

















OCTOBER TERM, 1883. 541 


Prior v. Lambeth. 








possession because of the writ; I had to get out; he took 
my rent which was due me from the tenants to whom I had 
rented, and released the judgment for money ; the sheriff had 
told me he had the writ.” On cross-examination: ‘“Mce- 
Clemens, who was my attorney, told Prior that he had no 
doubt of my title and could sue him at the next term of 
the court.” 

A number of instructions were requested and given 
and some refused. But as the trial was had before the 
court, and the conclusion reached by the court being, in 
our opinion, correct, it is unnecessary to review the instruc- 
tions. The court found the issues for the plaintiff, and the 
defendant brings the case here on appeal. 

{. The contention of appellant, defendant below, is 
that the land in controversy is swamp land, donated to the 
State by the well known act of congress of September 28th, 
1850, providing for the reclamation of swamp and over- 
flowed lands. 9 U.S. St. at Large, p.519. He asserts that 
the act of congress operated as a grant in praesenti by which 
the title to such lend passed eo instanti,to the State. There- 
fore, he contends that notwithstanding between the date of 
the act of congress and the subsequent segregation of the 
lands as swamp lands by the Secretary of the Interior, and 
the issue of the patent, the United States may have sold 
and patented the land as of the public domain to an indi- 
vidual, yet when the patent for the land in question issued 
to the State it had reiation back to and became operative 
from the date of the act of 1850, so as to effectually cut 
out such intervening purchaser. 

French v. Fyan, 93 U.8. 169, is cited in support of 
this proposition. It is wortny of observation that there it 
was a controversy between a claimant under the Swamp 
Land Act on the one side, and under the Pacific Railroad 
grant on the other. While the land was certified to the 
railroad company by the Secretary of the Interior in 1854, 
it was patented to the state as swamp land in 1857, five 
years before the purchaser under the railroad contracted 
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for it. So that the case was to be determined really on the 
right and claim of the state and the railroad as they stood 
in 1857, when the government patented the land to the 
state. Both of the claimants were donees—beneficiaries of 
the bounty of the government. And as no question of the 
rights of an intervening purchaser were involved, and as 
neither the acts of 1855 nor 1857, hereinafter referred to, 
applied, the court might well have held that the doctrine 
of relation obtained so that the patent to the state in 1857 
took effect as of 1850. 

But a more satisfactory answer, perhaps, may rest on 
the fact that the grant to the railroad was not, in the nature 
of the case, one in praesenti. It was necessarily made to 
depend upon the future location of the road. Until the 
location was definitely fixed it was impossible to know what 
sections of land would be touched, on which the designa- 
tion of the alternate sections would depend. Coupled too 
with the railroad grant was a proviso excepting from its 
operations “all lands heretofore reserved by any act of con- 
gress, or in any manner by competent authority, for the 
purpose of aiding in any object of internal improvement, 
or for any other purpose whatever.” This excluded from 
the railroad grant, the lands covered by the acts of 1850. 
Railroad Co. v. Smith, 9 Wall. 95, 97, 98. 

In construing the act of 1850 the whole act must be 
considered together. The first section standing alone would 
seem, ipso facto, to vest the lands in the state without more. 
But the second section makes it the duty of the Secretary 
of the Interior, on evidence manifestly to be obtained by 
him through surveys and other reliable sources, to make 
out accurate lists and plats of the lands, designating them 
as swamp and overflowed. Thethird section provides that 
in making said lists, where the greater part of a subdivision 
is wet and unsuited for cultivation, the whole of it shall be 
included in such lists and plats. Manifestly there are pre- 
scribed in the act things to be done by the head of the in- 
terior department, and by him alone, before the grant is 
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ascertained and defined. This, therefore, in the very logic 
of the case, is a precedent act. 

So Justice Miller, (who wrote the opimion in French 
v. Fyan, supra,) in the latter case of Martin v. Marks, 97 
U.S. 347, 348, says: “These selections, though approved 
by the Surveyor General, who was merely a local officer, 
still lacked the authentication of the Secretary of the In- 
terior, to whom alone congress has confided the duty of 
confirming them, or making them for himself.” “The act 
of 1850 was a present grant subject to identification of the 
specifie parcels coming within the description.” 

This also is the construction placed on this act by the 
courts of the states concerned in the swamp land grant, 
which certainly could have no interest to hinder the opera- 
tion thereof by making it dependent on the action of a 
government officer beyond their jurisdiction. organ v. 
R. R. Co., 63 Mo. 129; Funkhouser v. Peck, 67 Mo. 19; 
Stephenson v. Stephenson, 71 Mo. 127; Funston v. Metcalf, 
40 Miss. 504; Thompson v. Prince, 67 Ill. 281. These cases 
hold in effect that the selection or designation to be made 
by the Secretary of the Interior was the act of segregation 
essential to the consummation of the grant. We would 
not be understood as holding that it is in the power of this 
departmental officer to deny to the state the benefit of the 
government’s bounty by wantonly or arbitrarily withhold- 
ing his approval. Like any other officer upon whom a 
publie duty is imposed by law, he is amenable to the law 
and subject to the jurisdiction of the proper courts. 

It is manifest from the record proofs in this case that 
the Secretary of the Interior never did list and plat or ap- 
prove the land in controversy as swamp land. IIe recog- 
- nized and listed the balance of this section as swamp land, 
but from some cause omitted the land in suit. Neither is 
there any evidence that it was ever called to his attention, 
by evidence or report, as being swampy or overflowed, 
prior to Hamilton’s entry in 1855. Whether the knowl- 
edge conveyed to him by the records in his department, of 
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the fact of Ilamilton’s purchase induced the withholding 
of the secretary’s approval, is conjectural, but is not im- 
probable. It is quite clear from the letter of the Commis- 
sioner of the General Land Office read in evidence that the 
land listed, platted and approved as swamp land by the 
Secretary of the Interior did not embrace the south frac- 
tional half of southeast fractional quarter of said section; 
but it in fact was the south fractional half of northeast 
quarter. 

In the patent to the State, subsequent to Hamilton’s 
entry and patent, it is described as thesouth fractional half 
north of the river, whereas the land is west of the river. 
Waiving any discussion of the sufficiency of this descrip- 
tion to convey the land in suit, the evidence proves conclu- 
sively that Hamilton entered the land on the 13th day of 
March, 1855, and received a patent therefor on the 1st day 
of January, 1862, prior to the issue of the patent to the 
State, which is the only evidence defendant can assert of 
any designation by the Secretary of the Interior of the land 
as swamp land. 

Now, it is a matter of public history, recognized in 
departmental, legislative and judicial records and proceed- 
ings, that between the time of the passage of the Swamp 
Land Act and the selection and approval by the Secretary 
of the Interior, the purchase of such lands by private citi- 
zens, both from the State and the United States, became 
frequent, and led to so much uncertainty, conflict and anx- 
iety about the titles, that on the 2nd day of March, 1855, 
the congress of the United States, out of a proper regard 
to the equities involved, and as a means of adjustment, 
passed the act “for the relief of purchasers and locators of 
swamp and overflowed lands.” This act contained but two ° 
sections. The first directed as soon as practicable the Pres- 
ident should have patents issued to the purchasers and 
locators of lands claimed as swamp lands, prior to the issue 
of patents to the states, with the exception that where the 
states had made sales before entry under the laws of thie 
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United States, no patent should be issued until the state 
released; but if the states omitted for ninety days to for- 
ward lists of the lands so sold, then patents should issue 
without delay. The 2nd section made provision for indeni- 
nity to the states by directing that the purchase money in 
cash sales, by the United States, should be paid over to the 
states, and in case of locations by warrants the states should 
have in lieu thereof other lands, subject to entry, to be 
selected by the state. 

As Hamilton did not make his entry until eleven days 
after the passage of this act, its provisions, which were ret- 
roactive, did not apply to his case. But on the 3rd day of 
March, 1857, congress passed an additional act to confirm 
tothe states the swamp lands “selected under the act of 
1850.” It declared that the selection of swamp lands there- 
tofore made and reported to the General Land Office, and re- 
maining vacant and unappropriated, and not interfered with 
by actual settlement under any existing law of the United 
States, was thereby confirmed, ete. But it was expressly 
declared and reserved that the provisions of the act of 1855 
should continue in force and apply to all entries of lands 
claimed as swamp lands, made since its passage. Hamil- 
ton’s entry was thus preserved and protected by the act of 
1857. Funkhouser v. Peck, 67 Mo. 19 to 36; Funston v. Met- 
calf, 40 Miss. 504; Dale v. Turner, 34 Mich. 405,415. This 
Michigan case is a clear and able review of this question 
and fully sustains this opinion. 

The legislature of Missouri, by repeated enactments, 
has indicated to the government of the United States its 
acceptance of the provisions of the acts of Congress in 
question. Act of December 13th, 1855, Locai Laws 1855, 
p. 861; Acts of 1865, pp. 130,131; Acts of 1867, p. 122. 
It was perfectly competent for the federal and state govern- 
ments, the parties to the grant, where it did not, as in the 
case at bar, conflict with any intervening right, to make 
the agreement contained in the provision of the acts of 
1855 and 1857. Dale v. Turner, supra, 416. It may be as 
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well to observe that these confirmatory acts are in perfect 
accord with the doctrine that the act of 1850 was a grant 
in praesenti, becoming operative therefrom, by relation, after 
the lands have been designated and approved by the secre- 
tary. Acts of confirmation are favored by the judicial de- 
partment of government, as the rights of bona fide purchasers 
and settlers on public lands are deserving objects of legis- 
lative and judicial protection. It follows that as there had 
been no selection of this land, as swamp land, prior to 
THamilton’s entry, nor indeed prior to the issue of his patent, 
the plaintiff’s title is fully protected by the acts of 1855 
and 1857, and the judgment below was for the right party 
on this issue. 

II. As to the matter of estoppel, so called, pleaded 
by the defendant, it is sufficient to say it is not sustained 
hy the proof. There was no surrender of the possession of 
the land in consideration of forbearing to enforce the pay- 
ment of accrued rents. The evidence shows only that this 
part of the judgment was set off, by agreement, by the 
defendant in that action turning over to the plaintiff there 
—defendant here—the claim he had against the tenant of 
the land for rent money. The explicit statement of the 
plaintiff touching this matter was: “I gave Prior posses- 
sion because of the writ,” which the sheriff then had. 
The defendant having seen fit to introduce the plaintiff as 
his sole witness on this point, ought not to complain if his 
statement was fatal to his claim. 

The judgment of the circuit court is affirmed. All 
concur. 




















OCTOBER TERM, 1885. 547 


The Town of CarrolMon v. Rhomberg. 








Tux Town or Carrotiton v. RuomBere, Appellant. 


1. Appeals. An appeal lies from the mayor’s court of the town of 
Carrollton in all cases. 

: JUSTICE’S COURT: ABATEMENT OF ACTION. The perfecting of 
an appeal from the judgment of a justice of the peace divests the 
judgment of its legal effect, and if the case be one in which the 
cause of action does not survive, upon the death of the party before 
the entering of a lawful judgment in the appellate court, the action 
will abate. 

8. Abatement. A prosecution for violation of a city ordinance abates 
upon the death of the defendant. 


Appeal from Carroll Cireuit Court—Hon. E. J. Broappus, 
Judge. 


to 





REVERSED, 


Hale § Son for appellant. 
Shewalter § Sebree ard Mirick for respondent. 


Martin, C.—This was a prosecution commenced in the 
mayor’s court of the town of Carrollton against Hierony- 
mus Rhomberg on the 19th day of November, 1877, wherein 
he was charged with violation of a city ordinance prohibite 
ing the sale of liquor on Sunday. He was found guilty ang 
fined $10. Hein due time appealed to the circuit court, 
where his appearance was entered. The prosecutor moved 
that the appeal be dismissed on the ground that no appeal 
from the mayor’s court was provided for by law. The mo- 
tion was sustained by the court and judgment of dismissal 
entered, together with a judgment for costs. This was 
done in December, 1878. From this judgment of dismissal 
the defendant appealed to this court. In February, 1883, 
while his appeal was pending here, he died and his admin- 
istrator was made a party. The death of the original de- 
fendant is pleaded here in abatement of the prosecution. 

In our opinion the circuit court erred in holding that 
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the defendant could not appeal from the judgment against 
1. APPEAL. him in the mayor’s court. The 25th sec- 
tion of the amended charter of Carrollton reads as follows: 

Section 25. The mayor shall have, within the limits 
of the town, all the powers and jurisdiction vested in jus- 
tices of the peace in civil and criminal cases, and shall per- 
form and exercise all the powers and duties enjoined on 
justices of the peace in similar matters and in hke manner, 
and he shall be entitled to similar fees, and all his proceed- 
ings shall be under the same government and control as the 
proceedings of justices of the peace in like cases, and ap- 
peals to the circuit court may be taken in like manner as 
appeals in justices’ courts. The mayor shall have juris- 
diction in all cases arising under this act, and under all 
ordinances made in accordance with this act. Ile may issue 
his warrant and cause to be apprehended and brought to 
summary trial any person accused of transgressing any of 
the town ordinances, IIe shall grant the accused the right 
to be tried by six competent jurors, who, if they find him 
guilty, shall assess his fine according to the ordinances, and 
if any person fined, as aforesaid, refuse to pay his fine, the 
mayor may sentence him to be imprisoned not exceeding 
ten days. Fines, penalties and forfeitures accruing to said 
town may be recovered in the summary manner aforesaid, 
or they may be recovered by an action of debt in the may- 
or’s court, or any court of competcnt jurisdiction. 

The city provides for appeals also in its ordinances. 
Section 28 of ordinance No.1 of said town, was read in 
evidence on the hearing: 

Section 28. Any person fined under any of the ordi- 
nances of the town may prosecute an appeal to the circuit 
court of Carroll county, on complying with the regulations 
concerning appeals now prescribed by the State law in cases 
of appeals taken from justices’ courts. 

We think the phrase “and appeals to the circuit court 
may be taken in like manner as appeals in justices’ courts,” 
was intended to apply to all cases of which the mayor had 
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jurisdiction, whether under the ordinances or under the law 
defining the jurisdiction of a justice of the peace. Any 
other construction would lead to the manifest injustice of 
giving the right of appeal when only a few dollars are 
involved in the proceeding and denying it when the per- 
sonal liberty of the citizen is at stake. 

The accused being entitled io an appeal, his case ought 
to have been tried de novo in the circuit court, instead of 
2. ——: justice's being dismissed. When an appeal is taken 

of action. from a justice’s judgment, the perfecting 
of the appeal divests the judgment ort its legal effect, the 
upper court becomes possessed of the cause and must enter 
a judgment of its own, disregarding the evidence and rul- 
ings of the justice. Turner v. Northeut, 9 Mo. 252. 

As the circuit court in this case refused to go on with 
the case legally pending before it, and the defendant who 
was found guilty has died before any new trial, the suit 
will have to abate. If he was still living the cause would 
be remanded to the circuit court, with directions to proceed 
in the trial of it. 

But we are of the opinion that the offense or cause of 
action cannot be proceeded with as surviving against the 
3. ABATEMENT. personal representative of the accused. It 
is unnecessary to consider the question whether this is a 
criminal or a civil proceeding, for under neither view of it 
could the case be proceeded with. If it is a criminal pro- 
ceeding it abates as a matter of course. State v. Perrine, 56 
Mo. 602. If it is a civil suit it is neither an action ex con- 
iractu nor an action for “wrongs done to the property, 
rights or interests of another,” within the meaning of our 
laws so as to survive against the representative of the wrong- 
doer. R 8.1879, §§ 95,96. It has been held by this court 
that a prosecution of this character is a civil action in form, 
although guasi criminal in its nature. Kansas City v. Clark, 
68 Mo.588. Its object is to recover a penalty to be imposed 
by a court for the violation of a city ordinance enacted to 
promote the public welfare. Viewed in this light it clearly 
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does not survive as against the representatives of the guilty 
party. 

The judgment of the circuit court dismissing the ap- 
peal is reversed, and an abatement of the suit is ordered 
on account of the death of the original defendant. All 
concur, 





MeEapeEr v. Matcoum, Appellant. 


1. Pleading: repiy: estrorrer. When the case has been tried as if 
a reply was on file and the evidence has been closed, the fact that 
there is no reply will not be taken as an admission of the new mat- 
ter in the answer. 


2. Partnership: Nore oF INDIVIDUAL, OR FIRM: EVIDENCE. In an ac- 
tion on a note given in the name of a firm, one of the partners 
pleaded that the note was given by his co-partner for individual 
purposes and in fraud of the firm, and in support of his plea gave 
evidence showing that this note was given in lieu of a former indi- 
vidual note of the co-partner. Against his objection the plaintiff 
was then allowed to show the real consideration of this latter note. 
Held, no error. 


3. : . Money was borrowed on the credit of a firm and 
used for the purposes of the firm, but the individual note of one of 
the partners was given for it, and by mistake of the lender was ac- 
cepted. Afterward, when the mistake was discovered, the lender 
demanded and received from that partner the note of the firm in 
lieu of his own note. Held, that this was not the giving of a part- 
nership note for an individual debt, and that the latter note was 
binding on the firm. 


Appeal from Phelps Circuit Court—Hoy. H. V. B. Hin, 
Judge. 





° AFFIRMED. 
L. F. Parker for appellant. 
E. Y. Mitchell for respondent. 
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Norton, J.—This is an action on a promissory note for 
$500; and the petition, which is in usual form, alleges the 
execution and delivery of the note by defendants as partners 
under the firm name of Demuth & Malcolm. 

Defendant Demuth made default, and defendant Mal- 
colm answered, denying the execution of the note in suit 
in the firm name of Demuth & Malcolm, admitting defend- 
ants were, on the 8th day of June, 1878, a firm doing busi- 
ness in Rolla, Missouri, under the firm name of Demuth & 
Malcolm, and pleading that the note in suit was executed 
by Demuth in the firm name, in fraud of the rights of the 
firm and of the defendant Malcolm, without his knowledge, 
consent or authority; that no consideration moved either 
to the firm or defendant Malcolm, but the sole consideration 
for said note was the payment of a private debt due from 
Demuth to plaintiff, and was executed, not for the purposes 
of the co-partnership, but for Demuth’s private debt and 
in payment thereof, and that plaintiff knew of all said 
facts. To this answer there was no replication. 

On the trial of the cause plaintiff had judgment, from 
which defendant Malcolm has appealed to this court, and 
1. preaprxa; reply: 488igns among other errors the action of 
ogee the court in refusing to instruct the jury 
that under the pleadings and evidence the plaintiff could 
not recover against defendant Malcolm. It is insisted that 
the above instruction should have been given, because no 
replication having been filed to the answer of defendant 
Malcolm, the facts therein stated were admitted. This 
position is overthrown by the case of Henslee v. Cannefaz, 
49 Mo. 295, where it was held that where a case had been 
tried as if a replication had been filed, and the evidence 
closed, it was error for the trial court to instruct the jury 
that the allegations of new matter contained in the answer 
must be taken as true for want of a replication. 

But two witnesses were examined, viz., defendant De- 
muth, on the part of defendant Malcolm, and plaintiff in 
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her own behalf. The note sued upon was read to the jury 
and was prima facie binding upon the firm, and to rebut 
this Demuth was examined as a witness. His evidence 
tended to show that he was the managing partner of the 
firm, and that in June or July, 1876, without the know]- 
edge of Malcolm, he borrowed the money of plaintiff, tell- 
ing her that he could use it for the firm if she would let ws 
have it, that she gave him a check for the money, and he 
gave her his individual note for the amount borrowed ; that 
the money thus obtained was applied by him to the pay- 
ment of debts which the partnership owed, that he took 
credit on his own individual account on the books of the 
firm for the amount borrowed, intending to charge himself 
with the amount when the firm paid it; that the note was 
payable in six months, and when it became due he paid the 
interest on it, and subsequently thereto gave her his note | 
for $500; plaintiff paying him the difference between four 
and five hundred dollars; that witness told plaintiff that 
the money for which the original note was given had gone 
to pay the debts of the firm. 

The evidence of plaintiff in rebuttal tended to show 
that plaintiff had business transactions with the firm of 
Demuth & Malcolm; that in June, 1876, Demuth asked 
plaintiff if she had money in bank, and told her that the 
firm could use it, and she could have it back in six months; 
that he came to her a few days after, and she gave him a 
check for between four and five hundred dollars, and he 
gave his note to her for the same; that she did not read the 
note at the time; that afterward, about Christmas, 1877, 
rhe learned for the first time that the note was signed by 
Demuth alone, and told him he ought to have signed it in 
the firm name; that she had confidence in Demuth; was of 
French descent and could not read English readily ; that 
she requested Demuth to sign the firm name as soon as she 
learned it had not been so signed; that the note in suit was 
executed about six months afterward, and nothing was said 
at that time; that she loaned the money to the firm, and 
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gave the firm credit therefor at the time the loan was 
made. 

It is contended by counsel that the court erred in allow- 
ing plaintiff, over the objection of defendant, to testify in 
regard to the original transaction, which resulted in the 
2. partTNERSHIP: loan of the money, and the execution of 
note of individual, me a al 
or firm: evidence. Demuth’s individual note for the amount. 
This, we think, was a legitimate subject of inquiry, and 
was made so by the evidence of Demuth, a witness intro- 
duced by defendant, who detailed all the circumstances 

‘which gave origin to the note in suit, and no reason is per- 
ceived why the plaintiff should not have been allowed to 
testify in regard to the same matter. It is clearly shown 
by the evidence of Demuth that the loan of the money was 
applied for, not as an individual loan to him, but as a loan 
to the firm and for the use of the firm. He states that he 
told plaintiff “that the firm could use the money if she 
would let us have it, and that she should have it back in 
six months.” He further stated that the money obtained 
went to the benefit of the firm and was actually applied to 
the payment of the debts of the firm. It is true he states 
that he took credit to himself on the books of the firm, but 
it is not shown that plaintiff either had knowledge or con- 
sented to this. On the contrary, she testifies that the loan 
was made to the firm, and that as soon as she ascertained 
that Demuth had not signed the firm name to the note 
given by him, she demanded the firm note, which he after- 
ward gave and which is the note in suit. 

It is also insisted by counsel that Demuth having exe- 
cuted his individual note for the money borrowed, it thereby 
3. became his individual debt, and that. the 
note in suit having been executed in discharge of said note, 
the firm is not bound thereby. No principle is better set- 
tled than that when a member of a firm executes the note 
of the firm for the payment of his individual debt, such 
note is not binding on the firm. Parsons on Part., 111, 203 
et seq. But this principle, in the light of the evidence in 
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this case, has no application, for the reason that the money 
for which the partnership note was given was borrowed, 
according to defendant’s own evidence, not for the use of 
the individual partner, but for the use of the firm, and that 
it was as a matter of fact applied to the payment of the debts 
of the firm. Defendant’s witness swears that he applied 
for the loan for the firm, and plaintiff swears that she lent 
it to the firm. So that it may be said notwithstanding the 
fact that Demuth, who applied for the loan on behalf of 
the firm, executed his own note, it did not thereby become 
his own private debt so as to make the subsequent note 
executed by him in the name of the firm a fraud upon 
the firm. The question as to whether the loan was origi- 
nally made to the firm or not, was fairly submitted in the 
instructions to the jury, and the facts, as disclosed both by 
the evidence of Demuth, the active member of the firm 
who borrowed the money, and by that of plaintiff, leave no 
doubt in our minds that Demuth applied for the loan on 
behalf of the firm, and that plaintiff made the loan on that 
application, and the money went into the business of the 
firm. 

It may be true, as contended by counsel, that if plaintiff 
had sued the firm on the note executed by Demuth alone, 
under the ruling-of this court in the case of Farmers’ Bank 
v. Bayless, 35 Mo. 428, that the action could not have been 
- maintained. But that is not this case. The plaintiff, in- 
stead of affirming the note executed by Demuth in his own 
name, as soon as she ascertained that it was so executed, 
repudiated the transaction and required of Demuth the 
execution of a firm note, not in payment of his, Demuth’s, 
own note, but in conformity with the real facts of the case 
and the understanding of the parties at the time the loan 
was made. The instructions given in the case were in con- 
formity to the views above expressed, and those refused 
were not. Judgment affirmed. All concur. 
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Tue State v. Kina, Appellant. 


1, Criminal Law: EVIDENCE OF DEFENDANT'S GOOD CHARACTER. In 
a criminal prosecution evidence of the good character of the de- 
fendant is always admissible; but the law limits the inquiry to his 
general character as to the traitin issue; a witness will not be al- 
lowed to express his individual opinion. 

2. An Instruction objected to as leaving it to the jury to determine 
what were the material allegations in the indictment; Held, not 
properly open to that objection. 

8. Criminal Law: PRESUMPTION OF GUILT ARISING FROM FLIGHT. 
Flight from a charge of crime raisesa presumption of guilt; but 
this presumption may be modified or overthrown by evidence show- 
ing that the flight was occasioned by other causes than conscious- 
ness of guilt, and when there is such evidence the jury should be 
directed to consider it and determine how far it tends to rebut the 
presumption. 

: REASONABLE PROVOCATION: HEATOF PASSION. The insulting 

conduct proven in this case was not such as to constitute reasonable 

provocation, so that the defendant could not have been in a heat oi 
passion when he committed the assault. 





Appeal from Johnson Criminal Court—Hon. J. E. Rytanp, 
Judge. 


REVERSED. 
J. J. Cockrell and Sam’l P. Sparks for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Hoven, C. J—The defendant was indicted for a feloni- 
ous assault, and was convicted, in the language of the ver- 
dict, “of maiming, wounding, disfiguring and endangering 
the life of one 8. D. Fuller, without intent to kill,” and was 
fined $125. 

The following extract from the defendant’s testimony 
states the circumstances of the assault: “I was helping 
Mr. G. W. Ford to thresh on the 6th of last August, 1880. 
I was pitching wheat from the stack to the feed-table; we 
had finished the stack on the south side, and I was the only 





556 SUPREME COURT OF. MISSOURT, 


The State v. King. 








one pitching to the table on the north side. I went to the 
edge of the stack to get a drink of water, and while there 
I took a drink of whisky, and then a drink of water. 
While there, Dyer, who was feeding, got out of wheat and 
called for more wheat, and I then ran back and threw sev- 
‘eral bundles up. Then Fuller yelled something to the dar- 
key, and I called him and asked him what he said, and he 
told me he had told the darkey (Dyer) “to knock them 
bundles off and to knock them to hell, by God,” and I said 
may be you had better get up there and knock them off, 
and he said ‘God damn your soul I can,’ and I said * God 
damn your soul, if you do I'll knock you down.’ Te 
then got up on the foot-board in Dyer’s place and I threw 
four bundles up. There were no bundles there when he 
got up. He knocked off two bundles and fed two, and 
then I knocked him off with the pitchfork. I hit him with 
the tines with just what force I thought would knock him 
off. Icould have hit him with the handle or thrust the 
tines into him.” 
At the trial a witness for the State, who stated that he 
had known the defendant for several years, and had per- 
lL crmixan naw: S0nal knowledge of his character, but did 
guts wood charac. NOt know his reputation in the neighbor- 
- hood where he resided, was asked on cross- 
examination to state what the character of the defendant 
was for being a peaceable law-abiding citizen, and the court 
refused to permit the witness to answer the question. This 
ruling of the court is assigned for error. We are of opin- 
ion the court properly excluded the testimony offered. In 
a criminal prosecution, the good character of a defendant 
is always admissible, but the law limits the inquiry in such 
cases to his general character as to the trait in issue. State 
v. Dalton, 27 Mo.12; Wharton’s Crim. Ev., § 58; Taylor’s 
Ev., (7 Ed.) §§ 350,351; 3 Greenleaf Ev., § 25. Themere 
opinion of the witness is not admissible. His experience 
and observation may not accord with the general repute. 
It is also urged that the court erred in giving the fol: 
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lowing instruction: ‘It devolves upon the State to affirm- 
2. AN InstRUcTION. atively prove tothe satisfaction of the jury 
every material allegation in the indictment herein, and 
unless the State has so proven, to the satisfaction of the jury 
beyond a reasonable doubt, that defendant made the assault 
upon Fuller as charged in the indictment, with a deadly 
weapon, with malice aforethought and with the intent to 
kill and murder the said Fuller, then they should find the 
defendant not guilty as charged in said indictment.” The 
objection is that the jury are left to determine what are the 
material allegations in the indictment, and the instruction, 
therefore, submits to them a question of law. We do not 
think the instruction, when fairly considered as a whole, is 
obnoxious to the objection urged. The court designates in 
the instruction the material allegations which the State 
must prove, and the instruction is evidently worded with a 
view of informing the jury that the facts required to be 
found constitute the material allegations referred to. 

As the defendant was found guilty under other instruc- 
tions of an assault with intent to kill, we would not have 
noticed this instruction, but for the fact, that for reasons 
hereinafter given the judgment must be reversed. 

The following instruction is also complained of: “Flight 
raises the presumption of guilt; and if the jury believe 
3. onturxei raw: from the evidence that defendant, after the 
guilt Muising from Commission of the assault alleged, fled the 

- country and tried to avoid arrest and trial, 
they may take this fact into consideration in determining 
his guilt or innocence.” This instruction is in harmony with 
the views heretofore expressed by this court in the State v. 
Phillips and Ross, 24 Mo. 475, and the State v. Williams, 54 
Mo. 170. It does not direct the jury as to the weight to 
he attached to the inference of guilt arising from flight and 
the effort to avoid arrest and trial. That isa matter for 
the jury, and is to be determined by them in connection 
with the other facts and circumstances in evidence. The 
presumption or inference of guilt arising from flight may 
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be modified or overthrown by testimony showing that the 
flight of the defendant was occasioned by other causes than 
consciousness of guilt; and where the testimony discloses 
circumstances explaining or excusing flight which consist 
with the innocence of the defendant of the crime charged, 
the jury should be directed to consider the same in con- 
nection with the presumption arising from flight, and 
determine how far they tend to rebut such presumption. 
State v. Mallon, 75 Mo. 355; Wharton Crim. Ev., § 750. 
There were facts in this case explaining the defendant’s 
flight to which the attention of the jury might have very 
properly been called, leaving the weight to be attached to 
the same, of course, to the jury. 

The instructions on which the verdict of the jury is 
predicated, are as follows: 

8. The killing of another in a heat of passion, with- 
out a design to effect death, by a dangerous weapon, in any 
4, ——: reasonable case except such wherein the killing of an- 

provocation: heat .-_ - ‘ : 
of passion. other is justifiable or excusable, is man- 
slaughter in the third degree. * * (Here follows 
a definition of justifiable and excusable homicide which is 
unimportant in this case, and is, therefore, omitted.) 

9. If the jury believe from the evidence that 8. D. 
Fuller was maimed, wounded or disfigured, or received 
great bodily harm, or his life was endangered by the act, 
procurement or culpable negligence of the defendant under 
such circumstances as would have constituted manslaughter, 
as before defined, if death had ensued, they will find the 
defendant guilty, and assess his punishment at imprison- 
ment in the penitentiary not less than two nor more than 
five years, or imprisonment in the county jail not less than 
six nor more than twelve months, or a fine of not less 
than $100 nor more than $1,000, or both a fine of not less 
than $100 nor more than $1,000, and imprisonment in the 
county jail not less than three months nor more than twelve 
months, ; 

In the first of these instructions (number eight) heat 
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of passion is not defined, nor were the jury informed as to 
what is a lawful or reasonable provocation. State v. Charles 
Ellis, 74 Mo. 207. But these omissions are minor faults. 
The instruction is radically wrong in this case because there 
is no testimony to support it. The insulting conduct of 
Fuller, which occasioned the blow inflicted by the defend- 
ant, did not constitute reasonable provocation, and there 
could not, therefore, be any technical heat of passion. State 
v. Ellis, supra. 

Other questions were presented in argument, but the 
disposition we have made of the case renders it unnecessary 
to advert to them. The court properly instructed the jury 
as to the law of common assault and battery, under section 
1655 of the Revised Statutes. 

For the errors indicated the judgment of the criminal 
court of Johnson county will be reversed and the cause re- 
manded. The other judges concur. 





ALDRIDGE’s ApM’R V. Tut Miptanp Bruast Furnace Com- 
PANY, Appellant. 


1. Declarations of an Agent made one hour after the occurrence 
to which they related ; Held, no part of the res gestae, and not ad- 
missible in evidence against his principal. 

2. Master and Servant: 1nJurRIEs FROM PATENT DANGERS. If a serv- 
ant knows of the danger in prosecuting his master’s work, or if itis 
so patent that an ordinarily observant man would have seen it, and 
without any assurance from the master he continues at work, he 
cannot hold the master liable if injury result to him therefrom. 
Compare Flynn v. K. C., St. Jo. & C. B. R. R. Co., ante, p. 195. 


Appeal from Phelps Cireuit Court—Hoy. Hl. V. B. Hi, 
Judge. 


REVERSED. 


A. & J. F. Lee, Jr., for appellant. 
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Smith & Krauthoff and L. Judson for respondent. 


Henry, J.—This is an action brought in the circuit 
court of Dent county by E. N. Aldridge against the Mid- 
land Blast Furnace Company, for personal injuries received 
by him June 23rd, 1877, while working in an iron-ore bank 
of defendant, in Dent county. The cause was removed by 
change of venue to Phelps county, and the trial begun on 
plaintiff’s amended petition. The amended petition stated 
that while plaintiff was at work by defendant’s direction 
in the Millsap bank at the foot of an embankment or wall 
of earth, four feet back from the face of which was a crevice 
partially separating the embankment from the body of 
the surrounding earth, the embankment fell upon and in- 
jured him by reason of defendant’s failure to secure it by 
the use of shores or props; that plaintiff was ignorant of 
the crevice and defendant was not. The answer was a gen- 
eral denial, and a special defense of compromise and satis- 
faction of plaintiff’s demand by the payment of $150 to 
him by defendant, which he accepted in full satisfaction of 
all demands on account of the injuries received by him- 
On a trial plaintiff had judgment for $500, from which de- 
fendant has appealed. 

It was admitted that defendant was the owner of the 
Millsap bank, and that F.C. Griffin was the agent and 
vice-principal of defendant; that the business of mining is 
dangerous and hazardous. The evidence for plaintiff tended 
to prove that he was employed to work at said bank about 
three days before the accident, but had not worked upon the 
embankment before that day, and only an hour before it 
caved in on him; that he was employed as a miner by 
Griffin, and directed by him to assist in shoveling dirt near 
the foot of the embankment, undermining it, in order to 
cause it to fall into the excavation, and plaintiff knew the 
object in undermining it. At the time Griffin ordered 
plaintiff to work, there was a blind seam of clay four feet 
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back from said face, in which there was a crevice or crack 
four inches wide and running parallel with said face for its 
whole length to a point separating said bank from the adja- 
cent earth, which increased the danger of operating said 
mine; it was known to Griffin and unknown to plaintiff. 
Griffin was not in the cut nor on the bank from the time he 
ordered plaintiff to begin work until after plaintiff was in- 
jured. 

Hicks, a fellow-servant of plaintiff, testified that he 
was on the top of said bank that evening before the acci- 
dent, at three o’clock, and saw a crack four feet from the 
face, as the face was when he saw it, and he went down and 
told the crowd at work at the foot of it; he spoke particu- 
larly to Henry Graff, another fellow-servant of plantiff, and 
Graff heard him, but plaintiff did not; he told them it was 
dangerous to work there. He testified that the bank was 
dangerous without the crevice, and any one could see that 
it was dangerous; that he was picking at the foot of the 
bank which fell, on the evening before the accident, and 
also for a short while on the morning of the accident; but 
being aware of the danger that the bank would fall, he gave 
his pick to Graff; then Graff continued to undermine the 
bank with his pick, the plaintiff shoveling the dirt after 
Graff, and about two feet from him. 

William J. Hill, another witness for plaintiff, a miner 
of twenty years’ experience, testified that he was at work at 
the bank when the accident occurred, about 100 yards from 
plaintiff; that he was at work about twenty minutes be- 
fore the accident; that it was unsafe to work under a bank 
of the height and materials that bank was composed of; 
and it was so considered among miners; any experienced 
miner could see, by looking at the bank, that it was danger- 
ous; some miners take risks which others will not take. 

The plaintiff oficred evidence tending to prove that he 
was able-bodied before he was hurt; that Graff continued 
to undermine the bank, and upon digging out a piece of 
stone or ore, the bank slid down upon plaintiff and upon 

78 Mo.Sup.Repts,— 345 
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Graff; that Griffin was in the cut immediately after the 
accident, and helped to uncover plaintiff, and sent to town 
for a buggy and a doctor. The town was from one-quarter 
to half a mile from the Millsap bank. The doctor came 
and found the plaintiff lying on the ground. Plaintiff was 
then put in a buggy and carried to his house; that when 
plaintiff was being carried to his house he was borne oppo- 
site the store of one Samuel Morrison, who being sworn on 
the part of plaintiff, testified that he was a stove and tin 
merchant, and lived in the town of Salem; that after Ald- 
ridge was carried past his store, where Morrison then was, 
Morrison went immediately up to the Millsap bank, and 
arrived there about one hour after the accident ; that he 
found Griffin at the bank, but not in the cut, about thirty 
feet from where the accident took place; Griffin did not 
appear excited, but seemed to be troubled. 

Plaintiff’s counsel then asked the witness, Morrison, 
the following question: 

Ques. State if you had any conversation with Griffin 
at that time, about the accident and its cause, and if so, 
what that conversation was. Defendant objected to the 
question because the same was irrelevant and incompetent, 
and could not bind the defendant; that the agency ot 
Griffin had ceased, and his statements made after the acci- 
dent were not admissible because the same were hearsay. 
The objection was overruled, and defendant excepted to the 
ruling. Morrison, answering, said that he did have a con- 
versation at that time, and in that conversation Griffin said 
he had just come from town before the accident, and had 
seen the bank hanging there, and knew it ought to come 
down, and was dangerous; but he thought it would hang 
until he could go to the shop and return, and while he was 
gone it fell; that the shop was 100 yards from the place of 
the accident. 

On behalf of defendant evidence was introduced tend- 
ing to prove that the Millsap bank was similar to other 
banks in the neighborhood ; that they all have blind seams 
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of clay, not perceptible on the surface ; that these banks are 
slippery and often produce slides when not guarded against ; 
that in undermining an embankment to get a fall of dirt, 
into the excavation, the safer mode is either to blast from 
behind with powder and blow off the face of the banks, or 
to undermine, leaving steps or benches at the end, about 
every twenty feet, to support the bank and afterward to 
knock them out and let the earth fall into the excavation, 
and that the latter was a very common method with miners. 

The following instructions were given for plaintiff, to 
which defendant excepted : 

2. If the jury believe from the evidence that the bank 
of earth was in an unsafe condition, and that its condition 
was known, or might have been known, to Griffin, the su- 
perintendent of the mine, by the use of due diligence, and 
that its unsafe condition was not known to plaintiff, and 
that the said bank of earth slid or fell upon plaintiff, 
whereby he was injured, the jury will find the issues for 
plaintiff. 

3. If the jury believe from the evidence that mining 
in defendant’s mine was a hazardous business, then it was 
the duty of defendant to use every reasonable precaution 
to insure the safety of its employes; and if the jury find 
from the evidence that the bank of earth in said mine, de- 
scribed in the petition, slid and fell upon plaintiff, whereby 
he was injured, and that defendant did not use reasonable 
precaution under all the circumstances to insure plaintiff 
from injury by a fall of said bank of earth, or that defend- 
ant was careless and negligent in its mode and manner of 
working the bank of earth, and that said carelessness caused 
the injury, then the jury should find the issues for plaintiff. 

The admission of the evidence of Morrison was a fatal 
error. It was hearsay evidence. The statemeuts made by 
1. pectaratioxs or Giffin were, in no sense, a part of the res 
a5 sane. gestae. After Aldridge was injured, a phy- 
sician, who resided one-fourth of a mile from the bank, 
was sent for, and went to the bank, and had Aldridge put 
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into a buggy, which passed Morrison’s store, conveying 
Aldridge to his residence, and immediately after it passed, 
but about an hour after the accident, Morrison went to the 
bank, and had the conversation with Griffin which he was 
permitted to relate to the jury. The question of what is 
admissible as a part of the res gestae was fully discussed in 
the case of McDermott v. H. § St. Jo. R. R. Co., 73 Mo. 516; 
and adhering to the doctrines there announced, we hold 
the testimony of Morrison inadmissible. 

Instruction numbered three, given at plaintiff’s in- 
stance, is erroneous, in that it wholly ignores the question 
2. master awpseRv- Of plaintiff’s intestate’s knowledge of the 

ANT: injuries from ar : = 
patentdangers. condition of the bank, which rendered it 
extra-hazardous to prosecute the work he was engaged in. 
There was testimony tending to prove that the Millsap 
bank was in a dangerous condition, without the crevice or 
seam in the clay, and that it was apparent to any one; and 
it should have been submitted to the jury to find from the 
evidence, whether that danger was so patent that an or- 
dinarily observant man, whether experienced in the busi- 
ness or not, would have observed it. Nor is there any con- 
flict between the proposition, that under such circumstances 
the employer would not be liable, and the doctrine an- 
nounced in the Porter case,'71 Mo. 67, that “It is not in- 
cumbent upon the servant to search for latent defects in 
machinery or implements furnished him by his employer, 
and he has the right to assume that they are safe and sufli- 
cient for the purpose.” 

Although contributory negligence was not pleaded, yet 
one of the constituents of the cause of action stated in the 
petition is the allegation that, being ignorant of the extra- 
hazardous character of the work the deceased was ordered 
by defendant’s vice-principal, who was aware of that dan- 
ger, to proceed to work on theembankment. This alleged 
ignorance of the deceased was denied by the answer, and 
was, therefore, fairly and legitimately in issue; and if he 
did know of the existence of the seam, or crevice, and the 
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consequent danger, or if it was so patent that an ordinarily 
observant person, whether miner or not, would have dis- 
covered it, within the time deceased was at work on the 
bank, then such opportunity to know it would be held as 
knowledge, whether in fact he knew i or not, and in either 
case his employer would not be liable. 

There is another class of cases to be distinguished from 
the cases supposed in the immediately preceding paragraph. 
They are those where, although the defect or imperfection 
is apparent, the employe proceeds to work, on an assurance 
given by the employer, that it is safe todo so. McGowan 
v. R. RK. Co., 61 Mo. 528, is of that class. In that class of 
cases the defect or imperfection is apparent, and, to one ex- 
perienced in the work or in the implements, the danger is 
also apparent. In such case, unless the extra hazard is so 
pilpable that no man of ordinary intelligence and prudence 
would at the risk of his life or limb incur it, the master 
would be liable to a servant whom he should order to per- 
form the dangerous work, or work not dangerous with 
implements defective and unsafe. 

The first instruction numbered two declares plaintiff’s 
right to recover, if he was in fact ignorant of the existence 
of the crevice, and of the danger, although it may have 
been so patent and obvious that a man of ordinary intelli- 
gence and observation, in his situation would have seen it. 
This was error, and should be avoided on the re-trial of 
the cause. It is unnecessary to notice the alleged errors in 
the refusal of defendant’s application for a continuance and 
the leave granted to plaintiff to file an amended petition. 

The judgment is reversed and the cause remanded. 
All concur. 
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Crecerius, Appellant, v. Horst. 


1. Wills. In construing a will, the testator’s intention governs, and 
that construction should be given which prevents a failure of the 


gift. 

2. ———. A devise to a class, though as tenants in common, will not 
lapse by the death of one of the devisees before the testator, but the 
survivors take the whole.* 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
J. A. Beal for appellant. 
Fred’k Gottschalk for respondents, 


Martin, C.—This was a suit in ejectment commenced 
in St. Louis county, to recover certain interests in real estate 
in said county. The answer was a general denial. It ap- 
pears from an agreed statement of facts that one William 
Crecelius died seized of the land; that he had of his first 
marriage two children, Catherine Christine and John Will- 
iam, and of his second marriage one child, Ida, who is 
plaintiff. He died in 1874. He made his will in 1871, 
whereby he devised to “ my daughter Ida, the sum of $1,” 
to his wife Theresa, who was Ida’s mother, “such a share 
in my estate as the laws of Missouri allow her and no 
more ;” “ the residue and remainder to my children John 
William and Catherine Christine.” John William died in 
1872 while a member of his father’s family and at his house. 
The court found for the plaintiff and adjudged her entitled 
to a one-fourth interest, and assessed damages and monthly 
value. On appeal to the St. Louis court of appeals this 
judgment was reversed. That court held that the plaintift 
was disinherited by the will, and that the portion which 


*These syllabi are taken from the report of the case in 9 Mo. 
App. 451. 
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John William would have taken if he had survived the tes- 
tator passed to his sister Catherine entirely, and that plaintiff 
acquired no interest init. Crecelius v. Horst, 9 Mo. App. 51. 
In our opinion the judgment of the court of appeals was 
right, and for the reasons given in support of it we affirm 
its decision. All concur. 


Henry and Suerwoop, JJ., refused to concur in approv- 
ing this decision. 





Conpon v. Tur Missourt Pactric Ratuway Company, Ap- 
pellant. 


1. Negligence: rLeapinG. A petition in an action against a railroad 
company for personal injuries received in falling from a freight car, 
stated that the hand-hold on the car “‘ was not safe and sufficient, 
and by reason of said defectiveness and insufficiency said hand-hold 
broke.” Held, that this amounted to an averment that there was a 
weakness in the fastenings of the hand-hold, in consequence of 
which it broke, and was asufliciently specific statement of the neg- 
ligence intended to be charged. 

2. Instructions. It is not error to refuse one correct instruction if 
another to the same purport is given. 

Where one instruction is given correctly applying a princi- 
ple to the facts of the case, it is not error to refuse another laying 
down the principle in a general form. 

4. Fellow-servant. A car inspector is nota fellow-servant of the 
brakeinan. 

5. Instructions. It is not error to refuse an instruction which with- 
draws an issue of fact from the jury when there is evidence bear- 
ing upon the issue. 

6 Instructions, unobjectionable as propositions of law, are properly 
refused, if there is no evidence of the facts upon which they are 
predicated. 





Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
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Thos. J. Portis and H. S. Priest for appellant. 


George A. Castleman, Andrew Mackay, Jr., and A. R. 
Taylor for respondent. 


Henry, J.—This suit was instituted in August, 1879, 
to recover damages for injuries to plaintiff, a servant of de- 
fendant, alleged to have been caused by a defective hand- 
hold on the top of a box car from which plaintiff fell, while 
in the discharge of his duty as a brakeman at Pacific, a 
station on defendant’s road. The answer contained a gen- 
eral denial, a plea of contributory negligence on plaintiff’s 
part, and also negligence of plaintiff’s fellow-servants, and 
that the car was a foreign car, belonging to another road, 
and being hauled over defendant’s road. 

The evidence tended to prove the following facts: 
The car in question, containing freight, was received by 
defendant at Kansas City from a connecting road, to be 
hauled to Cheltenham, a station on defendant’s road, near 
St. Louis. On the day of the accident, the plaintiff with 
an engineer, fireman and conductor, went from Labadie, a 
station on defendant’s road west of Pacific, with an engine 
and caboose car to Pacific, under orders to make up there 
a special train of freight cars, and take it to St. Louis, 
They arrived at Pacific between six and seven o’clock p. m., 
when it was so dark as to require the use of lanterns in 
making up the train. While engaged in switching, plaintiff 
was ordered by the conductor to get on top of other box 
cars, attached to the car in question, pass along on the top 
of said cars and get down from the foreign car by means 
of a ladder on the side and near the end of said car, placed 
there to be so used, and pull out a coupling-pin by which 
said car was attached to a flat car. In obeying said order 
he slipped and fell, and the hand-hold, to which he held, 
breaking loose, he was precipitated to the ground, and re- 
ceived the injuries complained of. 

The iron bolt by which one end of the hand-hold. was 
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secured, appeared after defendant’s fall to have been freshly 
broken, but, at the place where the other end of the hand- 
hold should have been fastened, a hole was found in the 
plank, partially filled with cinder, and with iron-rust in the 
hole. The bolt by which that end of the hand-hold was 
originally secured was missing. Only at terminal stations, 
such as St. Louis and Kansas City, was it the duty of or 
custom for car-inspectors to go on top of cars to inspect 
them unless so requested by trainmen. At intermediate 
stations it was the duty of inspectors to examine the wheels, 
axles and running-gear, but not to go on top of the cars to 
“aspect. Where any of the machinery on top of the cars 
was out of repair, it was the duty of the trainmen to repair 
it or notify car-repairers of its condition. With respect to 
the inspection of this particular car, at Kansas City, the 
evidence that it was made, is entirely circumstantial. The 
inspector, Byer, in his testimony did not state that he in- 
spected this identical car; did not recollect that he was on 
duty February 8th, 1879, but supposed he was; did not 
know that he had let any car pass on the road with hand- 
hold loose at one end; if he had inspected a car that had 
a hand-hold in that condition, he would have seen it. 

The court, of its own motion, gave the following in- 
structions to the jury: 

1. It was the duty of defendant to furnish and supply 
to its employes or those engaged in running and operating 
its trains of cars, machinery and appliances, such as cars 
and the various appliances thereto belonging, that were 
reasonably safe, secure and suflicient for the transaction of 
its business, and, in absence of notice to the contrary, the 
employes of defendant had the right to assume that the 
cars and appliances furnished to them with which to work 
were so safe, secure and sufficient. If you find, therefore, 
that defendant neglected its duty in this behalf, and that 
on the day specitied in the petition William Condon was in 
the employ of defendant as brakeman, and was at said time 
engaged in the prudent and careful discharge of his daties 
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under such employment; and that there was a defective or 
insufficient hand-hold or appliance upon one of the cars 
furnished to him, and upon which he was engaged to work 
at the time, and that by reason or in consequence of such 
defective or insufficient hand-hold upon the car so furnished 
him while so engaged in the prudent and careful discharge 
of his duty, and without any knowledge thereof upon his 
own part, said Condon fell or was thrown from said ear, 
and was run over and injured by a car or train of cars then 
being run and operated by defendant, then the verdict of 
the jury must be for plaintiff. 

Although the jury may believe from the evidence that 
the car in question was a foreign car, (that is a car belong- 
ing to some other railroad company,) and that it had been 
received by defendant from such other company for pur- 
poses of transportation, and that when so received the 
hand-hold thereon was defective, yet, if the jury believe 
that such defect was known to defendant at and prior to 
the accident, or that by the exercise of ordinary care and 
diligence, it might have been known and repaired, defendant 
is not excused by the fact that it was a foreign car and was 
in a defective condition when received. Nor is defendant 
excused by the fact that it had no actual knowledge of any 
defect in the car, if, by the exercise of ordinary care and 
diligence, it might have known of such defect prior to the 
accident. 

2. If defendant kept car-inspectors or repairers at 
Kansas City, St. Louis and other intermediate points, who 
were charged by defendant with the special duty of exam- 
ining into the condition of cars at those points and seeing 
that they were in running order and in safe and proper 
condition to be used before they were suffered to depart 
therefrom, then defendant is liable to plaintiff for any neg- 
lect of duty on the part of such inspectors and repairers 
whereby plaintiff was injured, if the jury believe he was 
so injured in consequence of any such neglect of duty. 

3. Ifthe jury find for plaintiff, they will assess his 
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damages at any sum, not exceeding $20,000, which the tes- 
timony warrants, and, in determining the amount, the jury 
are at liberty to take into consideration all the injuries sus- 
tained at said time by plaintiff, with the personal pain and 
suffering and consequences resulting therefrom, whether 
temporary or permanent, bearing in mind always that it is 
compensation only which is to be fixed by them for the 
damage to plaintiff by reason of the negligence of de- 
fendant. 

4. The mere fact that the injury resulted to plaintiff 
from a defect in the hand-hold, is not of itself sufficient to 
entitle him to recover, but the burden is upon plaintiff to 
show that defendant had notice of the defect, or that, by 
the exercise of proper care, it might have known of it, and 
also to show that the accident happened from or hy reason 
of the defect complained of in the petition. 

5. Ifthe jury believe from the evidence that the car 

from which the plaintiff fell and was injured was a foreign 
car, that is, a car which belonged to another railroad, and 
was received by defendant in the usual course of business, 
to be by it transported over its railroad, and that said car 
was not one of defendant's own cars, then to entitle plaintiff 
to recover, the evidence must also show that the defect 
complained of in the hand-hold of said car existed at the 
time said car was so received by defendant on its railroad, 
and that defendant knew, or by the exercise of proper care 
and caution might have known, that fact; or, the evidence 
must show that such defect arose after the said car was so 
received by defendant on its road by or from some negli- 
gence or fault of defendant; or that it arose, after the 
‘ar Was so received, without defendant’s fault, but that 
defendant knew, or by the exercise of ordinary care and 
diligence might have known, of the defect and repaired it, 
or given plaintiff warning thereof prior to the accident. 

At defendant’s instance, the court instructed the jury 
that if they believed from the evidence “that the injuries 
complained of were brought upon himself, in whole or in 
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part, by his own carelessness, negligence, recklessness or 
want of proper care and caution, directly contributing 
thereto, then he is not entitled to recover.” Many other 
instructions, asked by defendant and refused, will be noticed 
hereafter. There was a judgment for $5,000, from which 
an appeal was taken to the St. Louis court of appeals, in 
which it was affirmed pro forma, and defendant has appealed 
to this court. 

It is objected to the petition that “it states conclusions 
and not facts.” I confess an inability to comprehend the 
meaning of counsel, in this objection. The petition states 
the position of the company toward employes—the duty ot 
plaintiff as brakeman, and then proceeds to state the facts, 
showing the manner in which he fell and was injured. No 
conclusions of law are pleaded, and if there were, sufficient 
facts are alleged to constitute a cause of action. 

It is contended that it is defective in not stating spe- 
cifically, wherein the hand-hold was defective. It alleges 
L weanrexnex: “that it was not safe and sufficient, and by 
peensing. reason of said defeetiveness and insuffi- 
ciency, said hand-hold broke,” ete. This is wholly unlike 
the petition in the cases of Waldhicr v. 2. RR. Co., 71 Mo. 
516; Harrison v. RR. R. Co., 74 Mo. 369, cited by counsel. 
The allegation in this petition is, substantially, that there 
was a weakness in the fastenings of the hand-hold in con- 
sequence of which it broke. Defendant was apprised by 
this petition of the precise negligence for which it was sued, 
and the allegation was sufticiently explicit. 

The instructions given by the court of its own motion 
very fully and fairly declared the law applicable to the facts 
2. insrructions. Which the evidence on either side tended 
to prove. Porter v. IT. § St. Jo. R. RR. Co., 71 Mo. 66. The 
first of defendant’s refused instructions declares that “the 
mere fact that the injuries to plaintiff resulted from the 
defect of the hand-hold, is not sufficient to entitle him to 
recover.” That is correct, but the court, in the second, 
sixth and seventh instructions given of its own motion, éx- 
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plicitly declared that the mere fact that the injury resulted 
to plaintiff from a defect in the hand-hold, was not of itself 
sufficient to entitle him to recover, but the burden is upon 
the plaintiff to show that defendant had notice of the defect, 
or that by the exercise of ordinary care and diligence, it 
might have known it. 

The second of defendant’s refused instructions declares 
that the car in question being a foreign car, defendant is 
.—. not held to such strict liability for defective 
construction as it would be with respect to one of its own 
cars, but is only liable for such defects as are so patent and 
obvious that they may be discovered by the exercise of or- 
dinary care and caution. That is the extent of d2fendant’s 
liability declared by the court in the instructions given. It 
is not declared in the court’s instructions that the defend- 
ant is held to a less strict liability in case of foreign cars, 
but that declaration amounts to nothing, unless the extent 
and nature of the liability is declared, and when declared 
the general declaration might be stricken from the instruc- 
tion, without at all weakening its force. 

The third refused declared that car-inspectors at the 
intermediate stations, were fellow-servants of plaintiff, and 
4, FELLow-sErvanT. that if the proximate cause of plaintift’s 
injury was attributable to any want of care or caution on 
their part, defendant was not liable. Car-inspectors are 
not co-employes with trainmen. Long v. Pacific R’y Co., 
65 Mo. 225. 

The fourth, fifth, sixth, seventh, thirteenth and fourteenth 
refused instructions are disposed of by what has been said 
5. rxstructions. of those preceding them, and the fourth, 
fifth and tenth are vicious for the additional reason, that 
they withdraw from the jury the question whether the car 
was defective as alleged, when received by defendant, and 
whether the defect, if it existed when so received, might 
have been known by defendant, if proper care and caution 
had been exercised by it. These instructions declare that 
there was no evidence tending to show either of these facts. 
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The eighth refused declared that for injuries received 
by a servant through the negligence, etc., of a fellow-serv- 
.—. ant, the master is not liable. No objection 
is perceived to that instruction as a proposition of law, but 
there was no evidence whatever tending to prove such a 
case; and the same is true of the ninth, which declares that 
the conductor and men in charge of the train are fellow- 
servants, and that if plaintiff’s injury was caused by the 
negligence, etc., of the conductor, the company was not 
liable. 

The eleventh refused was to the effect that defendant 
was not liable for an injury to plaintiff from a cause open 
to his observation, and that if the evidence showed that 
his opportunities of observing and knowing the condition 
of the hand-hold, were equal to or superior to those of de- 
fendant, he could not recover. This was correct as an ab- 
stract proposition of law, but the evidence clearly proved 
that plaintiff, for the first time, went upon the car in ques- 
tion in discharge of duty as a brakeman after dark, and 
there was no evidence showing that he had ever seen it 
before, while the proof was that at Kansas City defendant 
had ample time and opportunity to inspect it thoroughly, 
and should have done so. 

The thirteenth was but a repetition of the sixth given 
by the court, and was, therefore, properly refused, and the 
substance of the fourteenth was contained in the seventh 
given by the court of its own motion. 

It is insisted by defendant’s counsel that defendant is 
not liable, because it was the duty of the conductor and 
brakeman to inspect the car, and report defects or repair 
them. It was not proved that such is their duty. That it 
is their duty, if they know of any defect, to report it to the 
car-repairer or repair it themselves, was shown, but they 
are not required to inspect the cars, and may assume that 
the inspectors have performed their duty, and that the car 
isallright. Itis not pretended that the conductor, or other 
fellow-servants of the plaintiff, knew of the defect com- 
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plained of, and the evidence conclusively shows that neither 
of his fellow-servants saw the car before they reached Pa- 
cific, nor does it appear that either of them was ever on 
top of the car in question, before the plaintiff was injured. 

Many other questions are raised by appellant’s counsel 
in their brief and argument, which have not been over- 
looked, but the length which this opinion has already 
reached forbids particular notice of them all. After a care- 
tul examination of the record, and points made, and au- 
thorities cited, we are satisfied that this cause was tried 
with exceptional fairness, and that no material error was 
committed by the circuit court in the progress of the trial. 
The judgment is affirmed. All concur. 





Tur Strate ex rel, Cutnton County v. Toe Hannipat & St. 
JosEPH Rar.roap Company, Appellant. 


Re-taxation of Costs. The court may, upon notice, correct an error 
in the taxation of costs after the lapse of the judgment term and 
after the judgment and costs as first taxed have been paid. 


Appeal from Chariton Circuit Court—Hon. Gro. W. Dunn, 
Judge. 


AFFIRMED. 
Geo. W. Easley for appellant. 
J. M. Lowe and R. Hughes for respondent. 


Martin, C.—The controversy in this case is about costs, 
and rises from a motion to re-tax costs in favor of the plaint- 
iff’s attorney, which was filed on the 26th day of April, 
1879. It appears from the record that at the December 
term, 1876, of the Clinton circuit court, the plaintiff in a 





2 Th RRR Ewe 


| 
. 
” 
. 
. 





576 SUPREME COURT OF MISSOURT, 


The State ex rel. Clinton Co. v. Hannibal & St. Joseph Railroad Co. 








suit bearing the name and style of the parties to this ree- 
ord, recovered judgment against the defendant in the sum 
of $6,390, for back taxes due from defendant for the years 
1873 and 1874, and for costs of suit. By the session acts 
of 1875 it is provided that the “ prosecuting attorney insti- 
tuting and conducting such suit for the taxes, shall, if the 
plaintiffs recover judgment, receive as his full compensation 
for his services therein a sum equivalent to five per cent of 
the sum recovered of said defendant, which said attorney’s 
fees are to be taxed as costs in said cause and recovered 
and collected as other costs.” Sess. Acts 1875, p.127. The 
suit in which the judgment was recovered was instituted at 
the April term, 1875, by J. M. Lowe, Esq., as prosecuting 
attorney, and was concluded by Roland Hughes, who had 
succeeded him in such office. In the taxation of costs the 
clerk failed to include the sum of $319.50, which under the 
law should have been taxed in favor of the attorneys of 
plaintiff’ On the 16th day of June, 1877, the defendant 
satisfied the judgment in the case and all the costs at that 
time taxed by the clerk, and received an acquittance or dis- 
charge to that effect. Afterward, in April, 1879, the attor- 
neys of plaintiff filed in the case this motion to have the 
costs re-taxed so as to include the fees given them by the 
statute. A summons was attached to this motion as if it 
was a petition and the same was served on the defendant, 
who without objection appeared in court, made answer in 
writing to the merits of the motion and joined with the 
plaintiff in an agreed statement of facts upon which the 
court acted as in an independent proceeding. On the law 
and agreed case the court, after waiver of jury, rendered a 
formal finding of the facts as herein recited, and thereupon 
entered an order on the clerk to re-tax the costs in the case by 
including the sum of $319.50 in favor of said attorneys, and 
awarded execution therefor. The defendant took exception 
to this action of the court claiming that it had no jurisdic- 
tion to enter the order so long after the judgment had bee: 
rendered, and after it had been satisfied. 
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The only question for us to decide is whether the order 
of re-taxation could be made at the time it was entered 
after lapse of the term and payment of the judgment. 
Under the ancient common law costs were not recoverable, 
and the right to them depends upon statute. Steele v. Wear, 
54 Mo. 531. This right was first given by the statute of 
Gloucester, (6 Edw. 1, ch. 1,) which has been very generally 
adopted in this country. In our statute on costs it is pro- 
vided that “in all civil actions the prevailing party shall 
recover costs, except in those cases in which a different pro- 
vision is made by law.” R. 8. 1879, § 990. This statute 
leaves the adjudication of costs in many cases to the discre- 
tion of the court. If the case does not fall within that 
discretion the costs must be taxed against the losing party. 
DuPont v. McLaran, 61 Mo. 502. It is further provided in 
our statute that “any person aggrieved by the taxation of 
a bill of costs may upon application have the same re-taxed 
by the court in which the action or proceeding was had, 
and in such taxation all errors shall be corrected by the 
court.” R. 8.1879, § 1011. The duty of taxing costs is 
in the first instance imposed on the clerk of the court, who 
shall tax them “agreeably to fees which shall for the time 
being be allowed by law.” R. 8. 1879, § 1010. When the 
judgment in this case was rendered we have seen that the 
law allowed the fee in controversy, and provided that it 
should be taxed and recovered as other costs in the case. 
It was, therefore, the duty of the clerk to tax the fee as 
claimed, and his omission to do so was not cured by lapse 
of time or payment of the judgment and costs as taxed. 
The fact that everything else which was taxed by the clerk 
has been paid, does not change the obligation of the de- 
fendant to pay the fee now claimed, and which should have 
been taxed at the time of the judgment. An application 
upon notice in the original action is the proper method of 
making the correction. A distinct and independent suit 
to effect this purpose would not lie. MceGindley v. Newton, 
75. Mo. 115. 


78 Mo. Sup. Repts.—37 
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It isour judgment that the action of the court in mak- 
ing the order of re-taxation, which has been appealed from, 
ought to be affirmed, and it is so ordered. All concur. 





Turner v. Tue Kansas City, St. Josepu & Counctt Biurrs 
RatLroap Company, Appellant. 


1. Practice: AMENDMENT: JusTice’s court. The circuit court, on ap- 
peal from a justice, may allow the constable to amend his return 
on the summons, according to the fact, so as to show proper service 
on the defendant. 

2. Railroads: sicnats. Section 38 of the Railroad Law, (Wag. Stat., 
p. 310,) does not require both the ringing of the bell and the sound- 
ng of the whistle when a train approaches a public crossing. Either 
will suffice. 





: STOCK RUNNING AT LARGE: CONTRIBUTORY NEGLIGENCE. It is 
no defense to an action under section 38 for killing stock, that the 
plaintiff allowed his animals to run at large upon the highway near 
the railroad. 


4. —— : FAILURE TO GIVE sIGNALs. If the company fails to give 
the signal required by section 38, and stock is killed or injured, 
which is in such a condition or situation that if the signal had been 
given it might have escaped, this constitutes a prima facie case 
against the company. 


Appeal from Platte Cireuit Court—Hon. Gro. W. Dunn, 
Judge. 


REVERSED. 
Strong & Mosman for appellant. 


R. P. C. Wilson for respondent. 


Henry, J.—This suit originated in a justice’s court in 
Platte county, and is for damages for killing plaintiff's stock 
by a train of cars passing over defendant’s road, in conse- 
quence, it is alleged, of a failure to ring the bell or sound 
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the whistle, in violation of section 38, article 2, Wagner's 
Statutes, volume 1, page 310. 

On a motion in the circuit court to which the cause 
was appealed, to quash the return of the constable on the 
1, PRACTICE : amend- writ of summons, and dismiss the suit, the 
court. court allowed that officer to amend his re- 
turn, and overruled the motion. The constable’s original 
return was imperfect and defective, but might have been 
amended in the justice’s court, and we think that when the 
circuit court became possessed of the cause it also could 
allow the amendment. The justice had jurisdiction of the 
cause, if the writ was in fact properly served upon defendant, 
whether the return of service made by the officer was de- 
fective or not. The service in this case was sufficient, and 
the return only was defective in not stating correctly the 
manner of service, and no error was committed by the cir- 





cuit court in permitting the amendment. 

The evidence proved the killing of the stock by defend- 
ant’s train of cars, but whether the bell was rung or the 
° narzroavs: sig- Whistle was sounded as required by the 

nals. statute, was not so clear from the evidence. 
The court, for plaintiff, gave to the jury the following in- 
struction : 

If the jury believe the horses and colt in question 
were injured and killed in the public road or highway where 
the defendant's track crosses it in Lee township, Platte 
county, Missouri, on or about the 6th day of July, 1879, by 
the locomotive and cars of the defendant, and that defend- 
ant failed to sound a whistle on said locomotive eighty rods 
from the crossing of said public highway and continue to 
sound the same at intervals until said highway was passed 
by the train, or failed to ring a bell within said eighty rods 
and continue ringing the same until the railroad train 
crossed said road or highway, they will find for the plaintiff; 
provided, they further believe that the failure as aforesaid 
to sound the whistle and ring the bell caused the injury 
complained of. 
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The instruction is manifestly erroneous. The statute 
does not require both the blowing of the whistle and ring- 
ing of the bell. Either is sufficient, and yet the instruction 
is predicated upon a supposed legal duty to do both. By 
it the jury were told that if defendant failed to blow the 
whistle, or failed to ring the bell, and if the injury to the 
stock was caused by such failure to sound the whistle and 
ring the bell, plaintiff was entitled to recover. The instruc- 
tion should have been to the effect that if defendant neither 
sounded the whistle, nor rang the bell, ete., and if the in- 
jury was occasioned by such neglect, plaintiff was entitled 
to a verdict. Van Note v. Hannibal & St. Joseph R. R. Co., 
70 Mo. 641. 

Counsel for appellant contend that the 38th section 

imposes no duty upon defendant to plaintiff as to stock 
3, ——: stock run- Which he allowed to stray upon the high- 
oer a reece. Way in the vicinity of the track. It is 
= well settled in this State that the owner of 
cattle is guilty of no negligence in permitting his stock to 
run at large, whether in the vicinity of a railroad track or 
remote from one; and the statute was passed in order to re- 
quire the railroad companies to use proper precautions to 
avoid injuring or killing stock which might be on or near 
railroad crossings of public roads. In its wisdom the legis- 
lature determined that ringing the locomotive bell, or sound- 
ing the whistle, would tend to prevent the injury of stock 
at such crossings. 

Counsel argue from the evidence of experts that neither 
ringing the bell nor sounding the whistle is apt to frighten 
- failure to Stock from the track, but that on the con- 
give signals, trary, if near the track, they are as likely 
to run upon the track of the road as away from it, when 
frightened by whistle or bell. This may be, but it is a 
matter for the consideration of the legislature. Section 
38 may be an unwise provision, so far as applicable to stock, 
but this court is not, therefore, authorized to eliminate it 
from the statutes. The duty imposed by section 38 is not 
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au very onerous one, and if by complying with that section 
cattle near the track are frightened and run on the track, 
or cattle on the track are not frightened off, and are injured, 
the company incurs no liability under that section, and, 
therefore, the better course—the only safe course for the 
company, is to observe the requirements of the statute. 
When the stock killed or injured at a crossing are ina 
condition and situation to escape, if the required signal is 
given, a prima facie case is made against the company, if 
it has failed to give such signal. This has been repeatedly 
held by this court, and recently in two cases. Goodwin v. 
R. R. Co., 75 Mo. 75; Alexander v. R. R. Co., 76 Mo. 494. 

For the error contained in the plaintiff’s instruction, 
the judgment is reversed and the cause remanded. All 





coneur, 





HornphoweRr V. CRANDALL cf o/., Appellants, 


1. Informal Record. Where the record entries sufficiently show 
that the judgment is made to follow a confirmation of the referee’s 
report, that there was an informality in making up the record, which 
could work no injury to the appellant, is not a ground for reversing 
the judgment. 

2. Referee’s Finding: wricut or Evipence. An objection that the 
finding of a referee is against the weight of evidence can be raised 
only in the trial court, and is properly raised there only by specify- 
ing the particular findings objected to and the distinct grounds of 
objection. 

3. Corporate Undertaking: LABILITY OF ASSOCIATKS FOR FRAUDU- 
LENT MANAGEMENT. Where several persons engage in business 
jointly, and, to facilitate such business use a corporate name and 
issue stock, and, in the promotion ofthe scheme, false representations 
are made by those holding themselvesoutas promoters and managers 
of the business as to the material facts of inducement and as to mat- 
ters peculiarly within the knowledge of all the associates or their 
agents, all those engaged in the promotion of the business as asso- 
ciates of those making the false representations are liable to those 
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who, relying upon such representations, purchase stock to their 
hurt. 

4. $ : INNOCENCE NO PROTECTION, WHEN. That one of the 
associates thus connected is ignorant of the details of the business, 
will not avail him where he had the means of knowing but trusted 
to his associates, and where he, with the others, received the bene- 
fits of the wrong-doing. 

5. Practice. While the trial issues must be within the paper issues, 
they may be less.* 





Appeal from St. Louis Court of Appeals, 


AFFIRMED. 


7. C. Fletcher, R. F. Wingate, J. O. Broadhead and JJ. 
B. Bowmay for appellants. 


Glover & Shepley and Kdmund T. Allen tor respondent. 


Ray, J.—This cause originated in the St. Louis circuit 
court, where there was a dismissal as to defendant Minshall, 
and a judgment for plaintiff against the other defendants, 
from which defendants Conlogue and McKeen appealed to 
the St. Louis court of appeals, where the judgment of the 
cireuit court was affirmed, from which Conlogue and Mc- 
Keen have appealed to this court. The case is reported in 
7 Mo. App. 220, et seg., where the opinion of the court of 
appeals is published in full, to which a reference is here 
had. Aftet a careful examination of that opinion, the 
briefs of counsel and citation of authorities, we are satisfied 
that the St. Louis court of appeals made the proper disposi- 
tion of the case, and for the right reasons. We have also 
duly considered the able and elaborate briefs of counsel in 
this court, but find no sufficient reason to depart from the 
conclusions reached by the court of appeals or to add any- 
thing to the views there so well expressed. 

For these reasons the judgment of the St. Louis court 
of appeals is affirmed. All concur. 


*These syllabi are taken from 7 Mo. App. 220. 
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Watson v. CRANDALL ct al., Appellants. 


Liability for false Representations. A is responsible for the con- 
sequences of false representations made by him to B, and upon 
which C acted to his loss, where it appears that A intended that 
they should be communicated to C, and acted upon by him in the 
manner which occasioned the loss.* 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


T. C. Fletcher, R. F. Wingate, J. B. Bowman and James 
O. Broadhead for appellants. 


Glover & Shepley and Edmund T. Allen for respondent. 


Ray, J.—This cause was commenced in the St. Louis 
circuit court, where there was a dismissal as to defendant 
Minshall, and a judgment for the plaintiff against the other 
defendants, from which Conlogue and McKeen appealed to 
the St. Louis court of appeals, where the judgment of the 
circuit court was affirmed, from which the said Conlogue 
and McKeen have appealed to this court. The case is re- 
ported in 7 Mo. App. 233, where the opinion of that court 
is set out in full, and to which reference is here had. Upon 
a careful consideration and review of that opinion we are 
satisfied with the result reached by that court, and for the 
reasons assigned. After a careful examination, also, of the 
elaborate briefs of counsel, in this court, we find no cause 
to change our views. We think the case well considered 
and properly decided. 

For these reasons the judgment of the St. Louis court 
of appeals is affirmed. All concur. 


*This syllabus is taken from 7 Mo. App. 233. 
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Baker’s Apm’R V. CRANDALL e¢ al., Appellants. 


Watson v. Crandall, anie, p. 583, followed and aftirmed. 


2. The Common Law: ANCIENT ENGLISH sTATUTES. Independent of 
statutory enactment, it is the established doctrine that English stat- 
utes passed before the emigration of our ancestors applicable to our 
situation, and in amendment of the law, constitute a part of the 
common law of this country. 


8. Action for Deceit: survivar. The rightto maintain an action 
for deceit survives to the legal representatives of the party injured. 
This is true both under our statute, (R. 8. 1879, 2 96,) and at com- 
mon law as modified by the statutes of 4 Edw. ITI, ¢.7, and 31 Edw. 
III, e. 11. 

4. Death of Party: kevivat or action: waiver. A party died dur- 
ing the pendency of a cause. Ilis death was suggested, and with- 
out a formal order of revival his administrator appeared and the 
cause proceeded in the name of the administrator. The adverse 
party participated in the proceedings and never objected to the 
want of such an order till the cause reached this court. Held, that 
the objection then came too late. 


Appeal from N/, Louis Court of Appeals. 


AFFIRMED. 


T. C. Fletcher, R. F. Wingate, J. B. Bowman and James 
O. Broadhead for appellants. 


Glover §& Shepley and Edmund T. Allen for respondent. 


Ray, J.—This cause originated in the St. Louis circuit 
court, where there was a dismissal as to defendas.t Minshall, 
and a judgment in favor of the plaintiff against the other 
defendants, from which the defendants Conlogue and Mc- 
Keen appealed to the St. Louis court of appeals, where the 
judgment of the circuit court was affirmed, from which 
Conlogue and McKeen have appealed to this court. The 
opinion of the court of appeals affirming the judgment of 
the circuit court, appears by the record, and is in the fol- 
lowing language, to-wit: “The facts in the present case 
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are, in ali essential particulars, similar to those in the case of 
Watson v. Crandall et al., No. 1221, decided at the present 
term, and for the reasons given in the opinion in that case, 
the judgment of the court below is affirmed. All the 
judges concur.” The opinion in the case of Watson v. Cran- 
dall, above referred to, is set out in the record, and is also 
reported in 7 Mo. App. 233, to which reference is here had. 

In addition to the points and authorities, considered 
and disposed by the court of appeals, in their said opinion, 
in which after careful examination we concur, certain other 
questions have been presented, in this court, which it is 
deemed proper to notice. 

It is contended for the appellants, Ist, That the cause 
of action, being ex delicto, did not survive to the adminis- 
trator of the original plaintiff; 2nd, That if it did, there 

yas no order of court reviving the same, and no appearance 
thereto, of the adverse party, after the suggestion of the 
death of Baker, and the appearance of his administrator. 
On the other hand, it is insisted by respondent that the 
cause of action did survive to said administrator—that the 
same was revived in his name, and that the defendants ap- 
peared thereto, and made no objection to said survival or 
revival, or the want thereof; and further, that if they did, 
they failed to specify or renew said objection in their mo- 
tion for a new trial, and thereby waived the same, and will 
not now be heard to complain. 

On the first point our statute would seem to be con- 
clusive against the position of the appellants. Section 96, 
Revised Statutes 1879, provides that: “For all wrongs 
done to the property, rights or interest of another, for which 
an action might be maintained against the wrong-doer, such 
action may be brought by the party injured, or after his 
death, by his executor or administrator, against such 
wrong-doer, and after his death, against his executor or 
administrator, in the same manner and with the like effect 
in all respects as actions founded on contracts.” Section 
97, same statute, declares that: “The preceding section 
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shall not extend to actions for slander, libel, assault and 
battery, or false imprisonment, nor to actions on the case 
for injuries to the person of the plaintiff or to the person 
of the testator or intestate of any executor or adminis- 
trator.” 

It is conceded by appellants, that if the question is de- 
terminable by our statute, the cause of action survived to 
the administrator. But it is contended that Baker, the 
original plaintiff, purchased the stock in question, in Bos- 
ton, Massachusetts, being induced thereto by misrepresen- 
tations there made to him—and that the cause of action, if 
any, arising out of said transaction, originated in that state, 
and is, therefore, governable and determinable by its laws, 
as the lex loci, and not by the laws of this State or the lex 
fori. It is also insisted, that in the absence of proof to the 
contrary, our courts will presume that the common law was 
in force in the state of Massachusetts, and that, by that law 
the right to maintain an action ex delicto or to recover dam- 
ages for a deceit dies with the party injured; and that con- 
sequently, no such action can be maintained in the name of 
the administrator, in the courts of this State, whatever 
may be our laws in that behalf. If it should be conceded, 
as claimed by appellants, that the cause of action originated 
in the state of Massachusetts, and is governable and deter- 
minable by its laws, and that the common law was in force 
in that state, the question still remains, what is held to be 
and constitute the common law of this country, and what 
rule, if any, does that law, as thus defined and recognized, 
furnish in regard to the survival of causes of action, like 
the one at bar. 

Chancellor Kent, who is justly esteemed by the Amer- 
ican bar and bench good authority on this subject, speaking 
2. THE COMMON LAW: Of the sources of the common law, lays 

ancient English fe ss 

statutes, down the doctrine thus: “Itis also the 
established doctrine, that English statutes, passed before 
the emigration of our ancestors, and applicable to our situa- 
tion, and in amendment of the law, constitute a part of the 
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eommon law of this country.” 1 Kent Com., 473. To 
the same effect also are the following authorities: Patter- 
son v. Winn, 5 Pet. 233, 241; Sackett v. Sackett, 8 Pick. 809, 
314, 815; Bogardus v. Trinity Church, 4 Paige 198, 199; 
Girard v. Philadelphia, 4 Rawle 333. 

Bliss on Code Pleading treating of “what rights of 
action arising from torts survive under the statute of 3 Ed- 
3. action For px. Ward IIT,” uses this language: “At com- 

Gass’: Curvevas. mon law, in the case of injuries to personal 
property, if either party died, in general no action could 
be supported, either by or against the personal representa- 
tives of the parties, when the action must have been in form 
ex delicto, and the plea, not guilty. But the statute of 3 
Edward ITI, chapter 8, having always been in force in this 
country, may so far, and the decisions under it, be treated 
as a part of the common law. They certainly embody the 
general law upon the subject when not changed by our 
statute, and according to them every kind of injury to per- 
sonal property by which it has been rendered less beneficial 
to the estate gives a right of action, which survives to the 
personal representative, leaving the right which springs 
from personal injuries to die with the party.” § 39. In 
harmony with this doctrine also is the statute law of this 
State, on the same subject. Section 3117, Revision 1879, 
provides that: “The common law of England and all 
statutes and acts of parliament made prior to the fourth 
year of the reign of James the First, and which are of a 
general nature, not local to that kingdom, which common 
law and statutes are not repugnant to or inconsistent with 
the constitution of the United States; the constitution of 
this State and the statute laws in force for the time being, 
shall be the rule of action and decision in this State, any 
law, custom or usage to the contrary notwithstanding.” 
Accepting these authorities, as a fair exponent of what, in 
this country, constitutes the common law, it only remains 
to inquire whether, by that law, as thus defined and recog- 
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nized, this cause of action survived to the administrator in 
question. 

It may be conceded that by the old common law prior 
to 4 Edward III, c. 7, and 31 Edward ITT, c. 11—the gen- 
eral rule in cases of torts and in actions ex delicto, was that 
upon the death of either party, the right of action did not 
survive to or against the personal representative of either. 
But by these statutes which were passed long before the 
emigration of our ancestors, and which, under the author- 
ities above cited, constitute a part of the common law, this 
rule was altered in its relations to personal property and in 
favor of the personal representative of the party injured. 
The extent and effect of that alteration, as gathered from 
a careful examination of the numerous authorities, may, 
we think, without going into particulars, be briefly stated 
thus: Under the operation of these statutes, and the ad- 
judications thereunder, it was held that the cause of action 
for any wrong to personal property, by which it was ren- 
dered less beneficial to the injured party, survived to his 
personal representative. It was also held that wrongs con- 
templated by these statutes were not limited to injuries to 
specific articles of personal property, but extended to other 
wrongs by which his personal estate was injured or dimin- 
ished in value, ete. 1 Chitty on Plead., (16 Am. Ed.) 77, 
78; Bliss on Code Plead., § 39; Pomeroy on Remedies, § 
147, note 1; 2 Addison on Torts, 537, 538, note 1; Whealey 
v. Lane, 1 Sand. 217; Bizxbie v. Wood, 24 N. Y. 607, 611, 612; 
Bayard v. Homes, 23 N. J. L. 119; Hambley v. Trott, Cowp. 
875; Higgins v. Breen, 9 Mo. 494, 495. 

The cases of Zabriskie v. Smith, 3 Ker. 322; Read v. 
Hatch, 19 Pick. 47; Henshaw v. Miller, 17 How. 212, cited 
hy appellants, and perhaps some others in some _ particulars 
may seem somewhat to militate against this position, but 
a decided weight of authority supports it. Under the old 
system of pleading, also, where there were different forms 
of action, it was held that while certain actions survived 
or died on account of the cause of action, certain others 
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died or survived on account of the form of the action. 
Hambley v. Trott, 1 Cowp. 212; 2 Addison, 537, 538, note 
1. Under our system of pleading, however, no such result 
can follow. With us there is but one form of action for 
the enforcement or protection of private rights, and the 
redress or prevention of private wrongs, and consequently 
actions can only survive or die .by reason of the cause of 
action itself, and, therefore, many of the old adjudications 
on this point are no longer of value. 

In this connection we may further add that in Higgins 
v. Breen, 9 Mo. 494, 495, this court, in treating of the scope 
and effect of the English statute of 4 Edward ITI, above cited, 
and of the wrongs and injuries embraced therein, and cov- 
ered thereby, and of the changes made therein by our 
statute, used this language: ‘“ The statute, (referring to the 
English statute above cited,) it will be perceived, only gave 
actions to executors and not against them, for as against 
the person-committing the injury the action died with him. 
Chitty, 59; 1 Sanders 217. Our statute has changed the 
English law in this respect, and has given an action both 
to and against executors, and by employing much broader 
language than the statute of Edward, seems to have in- 
cluded, by express enactment, the injuries which were com- 
prehended in that statute only by construction. The words 
of our statute are: ‘for wrongs done to the property, rights 
or interest of another,’ etc., with an exception of actions 
for slander, libel, assault and battery, or false imprison- 
ment, and to action on the case for injuries to the person.” 
9. Mo. 495. It is conceded, as hereinbefore stated, that if < 
the question is determinable by our statute, this cause of 
action survives to this administrator. So far as the per- 
sonal representative of the injured party is concerned, (as 
appears by the above quotation from 9 Mo. 494,) this court 
has construed the English statute in question to ¢ompre- 
hend by construction, the injuries which by express enact- 
ment are included in our statute. 

It follows, therefore, from this as well as from the other 
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authorities hereinbefore cited, that this action survives to 
this administrator, by the common law as above defined 
and recognized. It also follows that there is in this case 
no conflict between the lex loci and the lex fori, and conse- 
quently, we are relieved from the necessity of considering 
or determining the perplexing questions growing out of 
and incident to such conflicts. The action survives whether 
determinable by our statute or the common law. 

As to the second point, the record shows that the orig- 
inal judgment in this cause was rendered on the 8th day of 
i. pgatH or party: April, 1878; that the usual motions for 
revival of action: ‘ * ne 
waiver. new trial and in arrest, were filed, taken 
up, overruled and excepted to, etc.; that afterward, on the 
12th day of May, 1878, the death of Edward L. Baker, the 
original plaintiff, was suggested and admitted, and on the 
same day M. D. Lewis entered his appearance herein as 
administrator of Baker, the original plaintiff, and there- 
upon, on motion of plaintiff’s attorney, the judgment afore- 
said hereinbefore rendered, was by the court set aside, it 
appearing that the original plaintiff had died on the 6th 
day of April, 1878, before the entry of the original judg- 
ment, but since the overruling of the exceptions to report 
of referee. Thereupon, on motion of plaintiff and notwith- 
standing the objections of the defendant, the court pro- 
ceeded to enter judgment on the report of the referee, as 
follows: ‘“ Martrom D. Lewis, administrator with the will 
annexed of Edward L. Baker, deceased, against Eli J. Cran- 
dall, John W. Conlogue, Jeremiah D. Slocum, Amen V. 
Bohn and William R. McKeen. Now at this day come said 
parties, by their respective attorneys, and thereupon this 
cause is submitted to the court, upon the report of the ref- 
eree, etc., etc., * ° (omitting formal points of 
finding, judgment, etc., of the court). To which opinion 
and decision of the court, in rendering said judgment, the 
defendants excepted at the time.” 

Thereupon (within four days) defendants filed their 
motion for new trial and in arrest, which is like the former 
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motions, except the following is added to the motion for a 
new trial: “1st, Because the court erred in entering said 
judgment, after setting aside the former judgment herein, 
and against the objections of defendants took the cause as 
submitted on the report of thereferee and objections thereto, 
as heretofore filed, and in refusing a new trial after setting 
aside said judgment.” “19th, The questions submitted to 
the referee are not material, and do not embrace the issues 
made by the pleadings, and the findings on them do not 
authorize the plaintiff to recover.” With such a record 
before us, how can it be held that said action was not re- 
vived in the name of said administrator, or that defendants 
did not make their voluntary appearance to the same? 
‘True, the record does not show, in direct and express terms, 
« formal order reviving said action; but it clearly appears, 
we think, that the action was treated as revived in the name 
of the administrator, not only by the court but by both 
plaintiff and defendants. The court, after the suggestion 
of the death of Baker, and the entry of the appearance of 
Lewis as his administrator, on motion of plaintiff’s attor- 
ney and without objection, set aside the original judgment, 
and thereupon, on like motion of plaintiff’s attorney, and 
notwithstanding the objections of defendants, rendered a 
judgment in favor of said administrator, and against said 
defendants, on the report of the referee and the objections 
thereto, as theretofore filed in said cause. To which action 
of the court the defendants excepted, and afterward further 
appeared and hied new motions for new trial and in arrest, 
in neither of which is the point made that said cause of 
action did not survive to said administrator; or that said 
action in point of fact, was not revived in the name of said 
administrator; nor yet that there was no appearance of 
the defendants to said cause of action, after the suggestion 
of the death of Baker, the entry of the appearance of his 
administrator, and subsequent proceedings therein. Even 
if it oe conecedea error to have proceeded with the cause, 
without a tormal order reviving, in express terms, said ac- 
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tion, in the name of the administrator, or without a like 
formal entry of the voluntary appearance of the adverse 
party; yet if it clearly appears from the whole record, as 
we think it does in this case, that the adverse party did in 
fact appear in the cause and take part in the proceedings, 
object to the same and save his exceptions thereto ; yet if 
he fails in his motion for a new trial, to call the attention of 
the court to the alleged error, such as the want of a formal 
revival of said suit, or the non-appearance of the adverse 
party to said action, he will not be heard afterward to raise 
the point. In this ease the record fails to show that any 
such objections were made, in the progress of the cause; or 
if so made it clearly appears that they were not renewed 
in the motion for a new trial in the circuit court; nor does 
it appear that any such objections were raised in the court 
of appeals, where the cause was fully argued and decided. 
Under such circumstances will or ought the parties, to be 
heard to make the point for the first time, in this court? 
The adjudications of this court are to the contrary. Carrer 
v. Thornhill, 53 Mo. 283; Lohart v. Buchanan, 50 Mo. 201; 
Bauer v. Franklin Co., 51 Mo. 205; Hirt v. Hahn, 61 Mo. 
496. 

The case of Harkness v. Austin, 36 Mo. 47, in its facts 
and circumstances, is wholly unlike this. There the appel- 
lant did not appear at all, for any purpose, at the term of 
court at which the death of the original plaintiff was sug- 
gested and at which the suit was revived and judgment 
was rendered in the name of the administrator. At a sub- 
sequent term of the court, however, and within the three 
years allowed by the statute in such cases, he did appear 
and move the court to set aside said judgment against him 
for irregularity, ete., as he had a right todo. There was 
no pretense that he had made any appearance or taken any 
part in the proceedings, at the term at which the proceed- 
ings were had, of which he complained. Not so here. A 
careful examination of the briefs and authorities cited, will, 
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we think, furnish no sufficient reason to depart from the 
views hereinbefore expressed. 

For these reasons, in addition to those set out by the 
court of appeals, in their opinions above referred to, the 
judgment of said court of appeals is affirmed. All the judge: 
concur. 


In the case of Reed’s Adm’r v. Crandall, submitted at the sam> 
time and involving a similar state of facts, the judgment was *-“irm>? 
for the same reasons as in the foregoing case, Ray, J., delivering ‘he 
opinion of the court. 





’ 


Wurtina’s Apm’R v. CranDatu et al., Appellants. 


Hornblower v. Crandall, ante, p. 581; Watson v. Crandall, ante, p. 
583, and Baker’s Adm’r v. Crandall, ante, p. 584, followed and af- 


firmed. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


T. C. Fletcher, R. F. Wingate, J. B. Bowman and James 
VO. Broadhead tor appellants. 


Glover § Shepley and Ldmund T. Allen for respondent. 


Ray, J.—This cause was commenced in the St. Louis 
circuit court, in the name of Thomas E. Whiting, the orig- 
inal plaintiff. During the progress of the cause the death 
of Whiting was suggested, the appearance of Martrom D. 
Lewis, as his administrator, was entered, and, thereafter, 
upon the appearance and submission of the parties, there 
was a judgment in favor of the plaintiff against the de- 
fendants, from which the defendants Conlogue and McKeen, 
after motions for new trial and arrest, appealed to the St. 
Louis court of appeals, where the judgment of the circuit 

78 Mo.Sup.Repts.—38 
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court was affirmed, from which Conlogue and McKeen have 
appealed to this court. The opinion of the court of ap- 
peals, affirming the judgment of the circuit court appears 
of record, and speaking of the original plaintiff Whiting, 
is in the language following, to-wit: 

“According to the finding of the referee, the plaintiff 
in the present cause, in purchasing stock in the Pioneer M. 
& S. Company, relied upon false representations made by 
Crandall to a son of Hornblower, the plaintiff in the case 
of Hornblower v. Crandall, as well as upon representations 
made by Crandall to the elder Hornblower. Through the 
medium of young Hornblower, the plaintiff Whiting is as 
directly connected with Crandall and his associates, as are 
Watson, Reed and Baker in their respective cases, Crandall 
having in the fall of 1871 sent young Hornblower to Bos- 
ton to dispose of some of the stock. One hundred shares 
were thus disposed of to Whiting at $44 a share, the certifi- 
cates being sent to him and with-them a draft drawn to the 
order of Minshall by Crandall, the proceeds of which, it 
may be fairly inferred, went into the common fund. All 
these representations, beth those exhibited to the plaintiff 
through the letters and papers of Crandall, sent to the elder 
Hornblower as well as young Hornblower’s statements, as 
the referee finds, were made by the defendant Crandall, 
with the intent that they should be communicated to any 
person, who by them might be induced to purchase the 
stock. Among other statements made to the elder Ilorn- 
blower and communicated to the plaintiff, was one to the 
effect that the operations of the company in mining, smelting 
and selling lead, from May Ist, 1871, to December 1st, 1871, 
had resulted in a net gain or profit of $13,988.50 ; whereas, 
as the referee finds, the operations of the company during 
the period named had not resulted in any profit, but in a 
loss of $6,387.09. Among false representations, known by 
Crandall to be such, and made with intent through young 
Hornblower to deceive, was the statement, commutnicated 


through young Hornblower to the plaintiff Whiting, that 
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for 600 acres of land which the company had bought, it had 
paid $10,000 in cash from the earnings of the company, 
which had been made since it had been running; the fact 
being that it had not earned any cash profit, but had steadily 
lost money since it had begun its operations. There is, there- 
fore, no essential difference between the present case and 
that of Hornblower against Crandall, and for the reasons 
given in the opinion delivered in that case, the judgment 
of the court below is affirmed. All the judges concur.” 

Which opinion in the case of Hornblower v. Crandall, 
referred to in the above opinion, is reported at length in 7 
Mo. App. 220, to which reference is here had. In addition 
to the points and authorities considered and disposed of by 
the court of appeals, in their said opinion, above quoted, 
und in the said opinion reported in 7 Mo. App., above re- 
terred to, and in which opinions, after careful examinat ion, 
we concur; certain other questions have been presented 
and discussed, in this court, by the learned counsel, which 
we deem it proper to notice. These questions have refer- 
ence to the survival and revival of the present action, upon 
the death of the original plaintiff Whiting, and as the facts 
in this case on those points, as far as they go, are in all 
essential particulars similar in principle to those in the case 
of Baker v. Crandall, ante, p. 584, and therein fully consid- 
ered and disposed of at length, that case on these points 
must be taken as conclusive of this. The opinion in that 
case, it will be seen, affirms said survival and revival. 

For the reasons, therefore, given in the opinion of that 
case, as well as those given in the opinions of the court of 
appeals, herein cited and approved, the judgment of the 
court of appeals herein is affirmed. All concur. 
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In run MATTER OF THE APPORTIONMENT OF THE RAILROAD 
Scnoon Tax or 1875 anv 1876, in Caldwell County. 


School Tax: rattRoaps. The road-bed of a railroad is chiefly valuable 
as an entircty, and its subdivisions within the limits of acounty, ora 


school district, are not to be treated as local property under the acts 
of 1875 for the assessment and distribution of railroad taxes. Acts 
1875, p. 121, 28; p. 129,212. The school taxes on such road-bed, 
apportioned to a county, are properly distributed to the school dis- 
tricts thercin in the proportion that the number of school children 
in each district bears to the whole number in the county; and the 
act of 1875 providing for such distribution is not unconstitutional, 
as giving a portion of the taxes levied upon property in one district 
toanother. Wells v. City of Weston, 22 Mo. 337, distinguished. 


Appeal from Caldwell Cireuit Court——Non. EF. J. Broappus, 
Judge. 


REVERSED. 
Crosby Johnson for appellant. 
J. A. Holliday tor respondent. 


Henry, J.—The following are the agreed facts: The 
Hannibal & St. Joseph Railroad Company paid to the col- 
lector of Caldwell county the sum of $5,737.47 as and for 
the school taxes on the value of railroad property appor- 
tioned to Caldwell county for the years 1875 and 1876. 
There are in the county sixty-nineschool districts. Through 
twelve of these districts the road runs; and there are fifty- 
seven districts through which the road does not run. Plaint- 
iffs filed their motion asking that all the school tax be 
distributed to the districts through which the road runs. 
The county court overruled the motion, and distributed the 
whole tax to the districts in the county in the proportion 
that the number of school children in such districts bore to 
the whole number in the county. Plaintiffs appealed to 
the circuit court. That court, on a hearing of the cause, 
ordered the school tax to be distributed as follows: (1) 
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To the district in which the same are situated, all tax aris- 
ing from lands, workshops, depots, ete., owned by railroad 
company. (2) To the districts through which said railroad 
runs, in proportion to their respective mileage, all tax aris- 
ing on the valuation of the road-bed and railroad track 
apportioned to the county. (3) To all the districts in the 
county in the proportion that their school children sever- 
ally bear to the whele number of school children in the 
county, all tax arising from all other property of the rail- 
road company, except lands, workshops, depots, buildings 
and road-bed. 

From this judgment an appeal has been prosecuted 
to this court. The transcript in the cause was lost or mis- 
laid, and has recently been supplied, and we give the title 
of the cause, as it appears in the papers supplied. The dis- 
tribution was made under the act of 1875. Section 8 of 
that act is as follows: “The board shall apportion the 
value of all lands, workshops, depots and other buildings 
belonging to or under the control of each railroad company, 
to the counties, municipal townships, cities or incorporated 
towns in which such lands, workshops, depots and other 
buildings are situate; and the aggregate value of all other 
property of each railroad company shall be apportioned to 
each county, municipal township, city or incorporated town, 
in which such road shall be located, according to the ratio 
which the number of miles of such road completed in such 
county, municipal township, city or incorporated town shall 
bear to the whole length of such railroad.” 

The road-bed is not land, within the meaning of the 
first clause of that section. The apportionment of railroad 
taxes to counties through which the road passes, is based 
upon aggregate values. The road-bed is chiefly valuable 
as anentirety. In no county is the tax apportioned in pro- 
portion to the value of that portion of the road-bed lying 
within the county. No means are provided for ascertain- 
ing it, nor is it anywhere in the section above copied, or 
in section 12 of the act of 1875, in relation to the distribu- 
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tion of the school tax, contemplated that the value of the 
road-bed in the respective counties shall be ascertained. 
Section 12 is as follows: “For the purpose of levying 
school taxes in the several counties on railroad property, 
the several county courts shall ascertain from the returns 
in the office of the clerk of the county court the average 
rate of taxation levied for school purposes by the several 
local school boards or authorities of the several school dis- 
tricts through which each railroad runs, and shall cause to 
be charged to the said railroad companies school taxes at 
said average rate on the proportionate value of said rail- 
road property so certified to said clerk of the county court 
by the State Auditor under the provisions of this act. 
And the said county courts shall apportion the said taxes, 
so levied, to the respective school districts in the county in 
the proportion the number of children in each district bears 
to the whole number of children in said county; Provided, 
that in eases where townships, cities or towns have sub- 
scribed to such railroad for the purpose of constructing the 
same, and shall have issued their bonds, or paid their sub- 
scriptions, the school taxes arising from assessment of rail- 
road property in such township, city or town shall be 
distributed to the school districts in such township, city or 
town in the proportion that the number of children of 
school age in such district bears to the number of school 
children in such township, city or town; And provided, 
that each and every school district shall be entitled to the 
school taxes, or an amount equal thereto out of the taxes 
from said railroad companies, on all lands, workshops, depots 
and other buildings, lying in their respective school districts 
as shown by the maps or plats on file in the office of the 
clerk of the county court.” The distribution to the coun- 
ties is in proportion to the number of miles of the road, 
within the respective counties. The road-bed within the 
county is not treated by these acts as local property. 

It is contended that the act of 1875 is unconstitutional 
in that it gives a proportion of the taxes levied upon prop- 
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erty in one township, to others, and the case of Wells r. 
City of Weston, 22 Mo. 387, is cited as authority to sustain 
that view. It was held there that the legislature had no 
power to authorize the city of Weston to bevy and collect 
a tax on property beyond its corporate limits. There is no 
analogy between that and this case. The county is a quasi 
corporation, divided for convenience into municipal town- 
ships under the jurisdiction of the county, and in the 
aggregate composing the county. If the legislature had 
authorized one county to levy and collect taxes upon prop- 
erty located in another, it would be an analogous case to 
that of the City of Weston above referred to. 

If the act prescribing the mode of distributing the 
railroad school tax is unconstitutional, on the same ground, 
section 8 of the act 1875, supra, would be unconstitutional, 
for under that section a county receives taxes on the aggre- 
gate value of the property of the railroad company, wher- 
ever situated, without regard to the value of the property 
of the company located in the county. In State r. Serer- 
ance, 55 Mo. 388, objection was made to that mode of ap- 
portioning the railroad tax, but the court observed that: 
“So far as the actual road-bed is concerned, it is not 
questioned that this is a sufficiently uniform and just man- 
ner of making the taxes.” In Washington Co. vr. R. R. Co., 
58 Mo. 376, Judge Lewis, for the court, said: ‘Thus one 
county may contain railroad property worth far more than 
that within another, and may yet receive a smaller appor- 
tionment for taxation by reason of having a less number 
of miles of road completed within its limits.” In another 
part of the same opinion, he says: “The power (of the 
board) to increase or reduce is in like manner limited to 
the valuation of aggregates, and cannot be applied to di- 
visible parts, whether by county boundaries or otherwise.” 
If the taxes were levied upon the actual value of the road- 
bed in the county, disconnected from the road, as an 
entirety, but little revenue would be derived by the county 
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from this source, if fairly valued as a detached parcel of 
the road. 

The State has full power to control the county revenue, 
and we see no objection to the mode which the legislature 
has seen proper to adopt for the distribution of the railroad 
school tax. State v. County Court, 34 Mo. 546; School Dis- 
trict v. Weber, 75 Mo. 558; State v. Holladay, 70 Mo. 137. 

The judgment of the circuit court is reversed and the 
cause remanded, with directions to that court to enter a 
judgment in accordance with the views herein expressed, 
which are in aftirmance of the order made by the county 
court of Caldwell county. All concur. 





Tue Strate y. ILays, Appellant. 


1. Indictments. Indictments are required to conclude “ against the 
peace and dignity of the State.” Const., art. 6,238, But the addi- 
tion of the words “ of Missouri,” will not be ground of objection. 

An indictment found before section 1798, Revised Statutes 
1879, became the law, was not indorsed “A true bill,’’ nor signed by 
the foreman of the grand jury, but no cbjection was made on these 
grounds till the case reached this court. Held, that the defect was 
cured, 

38. Embezzlement by Public Officers: scHooL FuNDs: STATUTE, 
CONSTRUCTION OF. Section 41 of article 3, chapter 42, Wagner’s Stat- 
utes, (p. 459,) providing for the punishment of public officers em- 
bezzling public funds, was applicable as well to officials whose offices 
were created after that section became law as to those already ex- 
isting. It included in its operation the “Township Trustee” pro- 
vided for by the Township Organization Law of 1873, (Acts 1873, p. 
100;) and under it that officer was liable for school funds misap- 
propriated, 

4. Construction of Statutes. In the construction of statutes the 
intention of the legislature is to be ascertained from the language 
used, and not from general inferences to be drawn from the nature 
of the objects dealt with. 

5. Criminal Law: rwice 1x jeoparpy. Aitera jury had been em- 
panelled in a criminal case and before any evidence had been sub- 
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mitted, the defendant interposed an objection to the sufficiency of 
the indictment. The objection was sustained, the indictment 
quashed and the jury discharged. The defendant having been after- 
ward tried upon another indictment found for the same offense ; 
Held, that he had not been twice put in jeopardy. 

Pleading, Criminal: rownsHIP ORGANIZATION. An indictment 
against a township officer must aver that the county has adopted 
township organization. This is a thing of which the courts will not 
take judicial cognizance, and proof of it will not be received with- 
out a proper averment. 

: : EMBEZZLEMENT BY PUBLIC OFFICER. An indictment 
against a township trustee charged that he had embezzled ‘‘ public 
moneys belonging to the school fund of North township,” in Dade 
county. Strictly speaking the moneys belonged to the sub-districts 
of North township, rather than the townshipitself. Held, however, 
that this did not invalidate the indictment. It was sufficient to 
allege that the funds embezzled were ‘‘ public moneys,” and the 
amplification in the charge did not vitiate or limit the proof. 
Practice, Criminal: orriceR IN CHARGE OF JURY. In the absence 
of evidence that either the officer in charge of the jury or any one 
else had any communication with the jury, the verdict should not 
be set aside because the oflicer did not take the special oath required 
by section 1910, Revised Statutes 1879. 

—-—: verpict. Failure of the jury to find on all the counts of 
the indictment does not vitiate the verdict. It operates an acquit- 
tal as to the omitted counts. 





Appeal from Dade Cireuit Court—Iltor. J. 1). Parkinson, 


Judge. 


AFFIRMED. 


FE. J. Smith for appellant. 
D. IT, McIntyre, Attorney General, for the State. 


Pues, C.—The defendant was indicted at the Octo- 


ber term. 1877, of the Dade circuit court for embezzling 
public funds held by him as trustee of North township in 
said county. At the trial of this indictment, at the Octo- 
her term, 1879, after the empanelling of the jury, tlte record 
recites: ‘Whereupon the State, by her said attorney, pro- 
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ceeded to offer testimony to sustain the issue upon her part, 
which testimony is by said defendant objected to, by way 
of demurrer to the sufficiency of the indictment in this 
cause, Which objection by way of demurrer interposed by 
said defendant is by the court sustained, and said indict- 
ment is for naught held, and whereupon the jury is dis- 
charged from the further consideration of this cause, with- 
out prejudice to the rights of said State of Missouri or 
the defendant herein.” At the same term of this entry the 
defendant was re-indicted for the same offense. There are 
three counts in the indictment, charging the same offense 
in varying forms. The jury returned a verdict of guilty 
on the second count, without assessing the punishment, or 
in form making any finding as to the other counts. The 
court thereupon assessed the punishment at five years in 
the penitentiary, that being the minimum punishment fixed 
by law. 

The substance of the second count of the indictment 
on which the defendant was convicted is, that from 1875 
to 1877 the defendant was elected to and held the office of 
township trustee of North township, in said Dade county ; 
that said county had prior thereto adopted the township 
organization ; that said office was a public office by virtue 
of the laws of the State; that defendant, by virtue of his 
said office, received for safe keeping, transfer and disburse- 
ment, the sum of $500, of the public moneys belonging to 
the school fund of said North township, and that between 
the — day of April, 1876, and the — day of August, 1877, 
the defendant unlawfully, willfully and feloniously did em- 
bezzle and make way with the sum of $436.71 of said public 
money, belonging to the school fund of said North town- 
ship. The indictment then set out the proceedings had 
under the first indictment, manifestly for the purpose of 
preventing the bar of the statute of limitations; and con- 
cluded with the words “ contrary to the form of the statute 
in such cases made and provided, and against the peace and 
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dignity of the State of Missouri.” Defendant brings the 
case here on appeal. 

I. The indictment was manifestly founded on section 
41, article 3, page 459, Wagner’s Statutes, which declares 
that: “If any officer, appointed or elected by virtue of 
the constitution of this State, or any law thereof, or if any 
agent or servant of this State, shall convert to his own use, 
in any way whatever, or shall use by way of investment in 
any kind of property or merchandise, or shall make way 
with or secrete any portion of the public moneys, or any 
valuable security by him received for safe keeping, disburse- 
ment, transfer, or for any other purpose, of which he may 
have the supervision, care or control, by virtue of his office, 
agency or service, every such officer, agent or servant, shall 
upon conviction, be punished by imprisonment in the peni- 
tentiary not less than five years.” 

The indictment is good under this section. We will dis- 
pose of the objections made to it as they occur. It is objected 
1. ixprcruents. — that it does not conclude, in the language 
of the constitution, “against the peace and dignity of the 
State.” The only difference, if it may be so called, between 
that and the indictment, is, that the indictment adds the 
words “of Missouri.” This objection is without merit. 
The added words are but what the constitutional language 
implies, and the addition in no wise enlarged, varied or 
changed the phrase or the sense. 

II. It is alleged that the bill of indictment was 
not indorsed “a true bill,” nor signed as such by the fore- 
2, man of the grand jury. This objection 
comes for the first time in this court. Time and again it 
has been held by the Supreme Court that this objection 
comes too late after verdict. State v. Mertens, 14 Mo. 94; 
State v. Burgess, 24 Mo. 381; State v. Harris, 73 Mo. 287. 
This indictment having been found in October, 1879, section 
1798, Revised Statutes 1879, does not apply. 

IIT. It is next claimed, that at the time of the enact- 
ment of the section of the statute on which the indictment 
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s. munezzuewenrsy 18 based, the township organization had 
school funds: stat, Ot been provided for by legislative act; 
ute, constructionof. and, therefore, the office held by defendant 
was not in the purview of the said 41st section of the stat- 
ute, and could not have been in the legislative mind at the 
time of its passage in 1870. This statute was necessarily 
prospective in its operation. It applied, by its terms, to 
the then existing officers of the State, of whatever grade, 
so that they only came into official being “ by virtue of the 
constitution of this State, or any law thereof.” As a corol- 
lary to this it would apply to any officer thereafter created, 
provided, only, that he be “appointed or elected by virtue 
of the constitution or any law thereof.” The township 
organization was created by law pursuant to the constitu- 
tion. So it remains only to be ascertained from the town- 
ship law itself whether or not the office attributed to the 
defendant in the indictment, was provided for or created 
by the act for the organization of counties into townships. 
By section 2, article 4 of this act, (Laws 1873, p. 100,) the 
“township trustee” is one of the enumerated officers. All 
through the act he is recognized as an officer. Article 7 
defines his duties. Section 1. “The township trustce of 
each township shall receive and pay over all moneys raised 
therein for defraying township expenses.” From sections 
3 and 6 it is manifest that among the moneys which it was 
in the contemplation of the legislature would come into his 
hands by virtue of his office, were school moneys. 

But an argument in support of appellant’s position, is 
sought to be drawn from the enlargement of the phraseol- 
4. construction or OLY Of the section in the statute of 1870, 

GeAeeeEs. found in section 1326, Revised Statutes 
1879. Itis contended that the words “including as well 
all officers, agents and servants of incorporated cities and 
towns, or municipal townships or school districts” con- 
tained in the law of 1879 is an implied declaration of the 
legislature that such officers were not hitherto within the 
provisions of the statute. With as much logic might it be 
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asserted that sheriffs, county treasurers and collectors were 
not embraced in the law prior to this act of 1879; for fol- 
lowing the words last quoted in section 1326, are these: “as 
of the State and counties thereof.” So the whole of it in 
effect reads: “Including officers of the State, county, in- 
corporated towns or cities, municipal townships or school 
districts.” As well say that prior to the statute of 1879 a 
constable could not have been indicted under the statute of 
1870 for embezzling funds in his official hands. Perhaps 
the most rational exposition of the particularity of the sec- 
tion 1n the revision, was to apply its provisions in explicit 
terms to the enumerated class, so as to leave no doubt in 
the mind of the querulous as to the large scope and com- 
prehension of this statute, striking at a growing crime in 
the land, the misappropriation of public funds. The inten- 
tion of the legislature must be ascertained from the words 
of the statute, and not from any general inferences to be 
drawn from the nature of the objects dealt with by the 
statute. This is the enunciation of a learned judge in Re- 
gina v. Doubleday, 3 Ellis & Ellis Q. B. 514, where it is held 
that a statute enumerating “ overseers of the poor, consta- 
bles, assessors, collectors and any other persons whomso- 
ever,” meant just what it said, and applied to all persons, 
and was not restricted to the persons particularized in the 
act. Nothing could be broader or more comprehensive 
than the words “ any officer” employed in the 41st section 
above quoted. 

IV. It is urged that by being put to trial under the 
second indictment defendant was twice placed in jeopardy 
5. crmmwan naw; lor the same offense. Without undertak- 
twice in jeopardy. jing to discuss in detail the application of 
the rule or principle of law invoked, touching what consti- 
tutes jeopardy, it is sufficient, for the purposes of this case, 
to say that if the former indictment had been sufficient to 
sustain a conviction, and its further prosecution had been 
voluntarily abandoned by the State after the empanelling 
of the jury, and the reading of the indictment the defend- 
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ant could not again be exposed to conviction upon the same 
charge. Cooley, in his admirable work on Constitutional 
Limitations, page 327, very succinctly asserts that a person 
is in legal jeopardy when he is put upon trial, before a 
court of competent jurisdiction, upon an indictment which 
is sufficient in form and substance to sustain a conviction, 
and a jury has been charged with his deliverance: “And 
a jury is said to be thus charged when they have been em- 
panelled and sworn.” There are exceptions to this general 
rule, among which is, that if the jury are discharged with 
the consent of defendant, expressed or implied ; or if after 
verdict of guilty the same has been set aside on defendant’s 
motion for a new trial, or the judgment arrested. Com- 
monwealth v. Stowell, 9 Met. 572; State v. Slack, 6 Ala. 676. 

It is to be observed that the defendant himself, before 
any evidence was submitted to the jury, interposed an ob- 
jection to its admission upon the distinct ground that the 
indictment alleged no offense. It was in the nature of a 
demurrer to the bill, and the court thereupon, in effect, 
quashed the indictment, and stopped the cause, and dis- 
charged the jury at his instance, as he did not object. 

I am satisfied furthermore, upon an examination of 
the first indictment that defendant’s objection to it was well 
6. przapinc,crim- taken. The defendant was indicted as an 

INAL? township or- ~ i 

ganization. officer of North township, apparently under 
the assumption that the county was acting under the town- 
ship organization. There was no averment in the indict- 
ment that the county was so organized. This was es- 
sential, and it was a defect supplied in the second indict- 
ment. The courts will not take judicial cognizance of the 
existence of county township organizations. Itis a fact 
so far resting in pais that proof thereof must be made, and 
to admit such proof there must, especially in so importart 
a proceeding as indictment for felony, be an aftirmative 
allegation of the fact. Robinson v. Jones, 71 Mo. 584; Ober 
v. Pratte,1 Mo. 80; Sumners v. Tice, 1 Mo. 849; Gorman 
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r. P. R. R. Co., 26 Mo. 453; Southgater. A. § P. R. R. Co, 
61 Mo. 89, 95. 

V. Itis pressed as error that the indictment was de- 
fective in charging that the money embezzled belonged to 
psomesoment am the school funds of North township. It 

lic officer. may be conceded that the moneys held by 

the defendant were distributable among the several school 
districts. But the fact remained that these moneys were 
of the funds which came to that township, a corporation, 
of which defendant was the financial custodian. In asense 
they belonged to the township in trust for school district 
subdivisions. But it is a suflicient answer to this objection 
to say that this indictment was good, in that it alleged that 
it was “ public money,” and the amplification in the charge 
did not vitiate or limit the proof. State v. Flint, 62 Mo. 
393. 

VI. The record shows that the sheriff, who took the 
jury in charge when they retired to consider of their ver- 
8. PRACTICE, ig dict, was not sworn as prov ided in section 

INAL: officer in 

chargeof jury. 1910, Revised Statutes 1879. The bill of 
exceptions states “that after the hearing of the argument 
of counsel, the jury retired to consider of their verdict, 
under the charge of an officer, the sheriff of Dade county, 
Missouri, who was not sworn as required by section 1910, 
page 820, Revised Statutes 1879.” 

This presents a question of much gravity and difficulty. 
We had occasion at the last April term to examine this 
point, in the case of the State rv. Hayes, ante, p. 307. The 
facts of that case differ from this, in the circumstance 
that there the jury retired in charge of the sheriff, and were 
out one and a half hours before the sheriff was sworn, and 
he was sworn before he had any communication with the 
jury and before they had made their verdict. We held that 
did not constitute reversible error. As was said there, 

the section of the statute (1910, R. S.,) was designed to 
secure the jury against any outside influence, and even that 
of the officer iz. charge. And in a case where the precau- 
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tionary oath is not administered the court ought to be well 
satisfied that no harm has resulted therefrom to the pris- 
oner.” So it was held that as there was nothing in that 
case to give color to any suspicion that there had been any 
access to or communication with the jury from without, 
the object of the statute had been practically attained. The 
legislature sought by this provision to throw every possible 
safe-guard around the jury in its retirement in felony cases, 
and to stimulate the officer in charge to caution and silence 
by imposing upon him the obligation of an additional and 
special oath. And whilst it has been held in cases like 
those of State v. Upton, 20 Mo. 897; State v. West, 69 Mo. 
401, and State v. Baber, 74 Mo. 292, that certain irregulari- 
ties, such as furnishing intoxicating liquors to juries, or 
permitting them to visit improper places, while considering 
of their verdict, would not be sufficient ground for new 
trial, unless it was made to appear affirmatively that the 
irregularity or external intercourse did affect the verdict as 
a matter of fact, 1am of opinion that the spirit and the 
letter of the statute under consideration, would be best 
observed and rendered effective by the trial court ordering 
a new trial where, without having obeyed the statutory re- 
quirement of administering the precautionary oath, 1t was 
manifest to the court that either the sheriff himself or any 
one else had been permitted “to speak or to communicate 
with the jury.” The influence, so subtle and often almost 
impossible of proof, of such communications, will thus be 
so guarded against as to secure to the accused the full effect 
of the statutory safe-guard; and at the same time it will 
prevent interference with the verdict where there is nothing 
to indicate that the omission to administer the oath had 
worked any possible injury. 

The record in this case shows that the jury retired, 
under charge of the court and the sheriff, and there is no 
proof whatever that he or any one else even spoke to the 
jury during their retirement. To vacate the verdict in 
such a state of case would be an observance of the ‘mere 
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letter of the law without an intelligent recognition of its 
spirit. 

VII. The failure of the jury to make an affirmative 
finding on the other counts of the indictment, is not rover- 
d. : verdict, gsibleerror. Wherethe jury find a verdict 
of guilty on one count, and are silent as to the rest, the law 
treats it as an acquittal as to such other counts. State v. 
MeCue, 39 Mo. 113; 2 Bishop Crim. Pro., par. 837. 

I have examined the instructions with some care, al- 
though the motion for new trial pointed out no specific 
objections to them, to satisfy my own mind that the accused 
has had a fair trial under the law of the land. Whilesome 
of the instructions are very inartistically drawn, and stand- 
ing alone might possibly have been liable to misconstruc- 
tion, yet taken as a whole they conveyed clearly and une- 
quivocally to the mind of an ordinarily intelligent jury the 
real issues under the indictment, and the law applicable 
thereto, and it is not manifest that they were probably mis- 
led by any one of the number given. 

Finding no material error in the record, and being sat- 
isfied the defendant had a fair and impartial trial according 
to law, the judgment of the circuit court is affirmed. All 


concur. 








Gopparp, Appellant, v. Tun Mercuants’ Excnance or Sr. 
Louis. 


1. Corporation By-Laws. That the by-law of a corporation estab- 
lishes a rule different from the common law rule does not make it 


invalid. 


to 


A by-law of a board of trade which provides that ‘‘ on all 
sales of grain in bulk on elevator receipts, the buyer shall pay the 
first ten days’ storage, unless otherwise specified, at the time of 
sale,” is not invalid, and may be enforced.* 


*These syllabi are taken from 9 Mo. App. 290. 


78 Mo.Sup.Repts.—39 
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Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
Patrick § Frank for appellant. 
Overall § Judson for respondent. 


Per CurtaM.—For the reasons given in the opinion of 
the court of appeals, the judgment is affirmed. The rule 
in question is not ‘in conflict with the constitution of this 
State, or with the constitution of the United States. 





MarsHauL v. Tug St. Louis, Kansas City & Nortuern 
Ramway Company, Appellant. 


1. Action by Passenger for being Carried Beyond Station: 
EXCESSIVE VERDICT. In an action against a railroad company for 
carrying a female passenger beyond her station, the circumstances 
were such that the plaintiff was only entitled to recover for the loss 
of time and expense incurred in being taken past her station and 
back, and the jury were so instructed. The evidence showed that 
she lost twoor three hours’ time and paid $1.50 for a return- 
ing conveyance. There was a verdict for $1,000, reduced by remit- 
titur to $750, and judgment accordingly. Held, excessive, and judg- 
ment reversed. 

: EXPRESS TRAIN NOT STOPPING AT WAY-STATION. A passenger 

buying a ticket to D. station on defendant’s road, was told by the 

ticket agent to take a particular train. She did accordingly. The 
train proved to be an express, not allowed by the regulations of the 
company to stop at D., but she did not know this until informed of 
it by the conductor after the train had started. She told him of the 
direction the agent had given her, and insisted on being let off at 

D. Hetook up her ticket, but refused to stop at D., and took her 

to the next stopping place beyond. In an action against the com- 

pany; Held, that the plaintiff ought to have counted on the negli. 
gent misdirection of the ticket agent, not on the refusal of the con- 
ductor to stop, for he could not have done otherwise. 























OCTOBER TERM, 1883 611 


Marshall v. The St. Louis, Kansas City & Northern Railway Company. 








Appeal from Chariton Circuit Court—Hon. G. D. Buraxss, 
Judge. 


REVERSED. 
, _ ote 
Wells H. Blodgett f8¥ appelfant. 
Samuel C. Majors, C.W."Bell and S P. Houston for re- 


spondent. 
* 


Hoven, C. J—The material portion of the petition in 
this case is as follows: That defendant, on or about the 
11th day of October, 1878, for a reward, undertook and 
agreed to convey plaintiff safely from Kirksville, in Adair 
county, to Dalton, in Chariton county, but that wholly neg- 
lecting and disregarding its duty in that behalf, maliciously 
or wantonly and wrongfully refused to put plaintiff off at 
Dalton, but carried her on to Brunswick, and that by rea- 
son of said wrongful act of defendant she was damaged in 
the sum of $5,000, for which she prays judgment. The 
defendant in its answer denied each and every allegation 
contained in the petition. 

The plaintiff testified as follows: “T reside at Newark, 
Knox county, Missouri. On October 11th, 1878, [ bought 
from defendant’s agent at Kirksville a ticket from Kirke. 
ville to Dalton. L[asked the agent if he could sell me a 
through ticket to Dalton (I knew I would have to make 
a change at Moberly), and he said he could. He got the 
ticket and I paid him for it. I asked what time the train 
would go out; it was then after eight o’clock, and he said 
the train left ten minutes after nine. I asked him what 
time it would get to Moberly, and he told me. I said, how 
long will I have to wait there, and he said something over 
two hours. I then paid him for the ticket. I then asked 
him if I would have any trouble in making the change at 
Moberly, or in getting off at Dalton, and he said ‘no, 
madam, none at all; the officers all along this road are gen- 
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tlemanly and accommodating.’ I got on board the train 
and went to Moberly, and got off there a little after twelve, 
and went into the waiting room. I was not informed at 
Moberly that the train did not stop at Dalton. Isat quietly 
in the depot over two hours. They said the train was be- 
hind time. It was in the night, but the train finally came 
along, and I gotonboard. The first time the conductor came 
along after I got on at Moberly, I handed him my ticket, 
and he said: I cannot put you off at Dalton, we do not 
stop there. Isaid: What did they sell me a ticket for, 
then? Ilesaid he would take me on to Brunswick, but 
could not stop at Dalton. I insisted that he should stop 
there, and he said: No, madam, we cannot stop there. 
Shortly afterward he came through the car again and I 
called to him and told him the circumstances; that my 
daughter-in-law was very sick, and he said: No, madam, I 
cannot put you off, I have no more right to put you off 
there than I have to stop at any farm house on the road ; 
[cannot do it. A lady spoke up and said: If she had no 
ticket you would put her off—which seemed to annoy him, 
and he walked off. Ife came in the third time, and I called 
to him, and said: I have not a particle of baggage, and it 
won't detain you three minutes. He said: I understand 
the matter perfectly and do not intend to stop. Iis man- 
ner was rude and abrupt. He did not use any insulting 
language but was abrupt and impatient. He took me on 
to Brunswick, and I did not say any more atall. I got 
out at Brunswick, and got a carriage as soon as I could and 
went out to Mr. Redman’s. It was ten minutes after nine 
when I got there, and I found my daughter-in-law had just 
died. I did not explain to the agent at Kirksville the cir- 
cumstances under which I was going, but did explain to 
the conductor. I bought the ticket from the agent in the 
| depot. I walked up to the door where everybody bought 
tickets and he sold me the ticket for $3.25. At Brunswick 
[hired a conveyance to take me out to Mr. Redman’s where 
my daughter-in-law was sick; that is three and a half miles 
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from Dalton and twelve anda half from Brunswick. I 
paid for the conveyance $1.50, and I got there ten or twelve 
minutes after nine. When the train passed Dalton it was 
not daylight, and the stars were shining when I got to 
Brunswick. The agent at Kirksville told me to get on the 
first passenger train. He told me to take the first train 
that came along after I got to Moberly, and that is why I , 
took it. 

Cross-examination: After I left Kirksville, the next 
conversation I had with the railroad officials was with the 
conductor after I left Moberly. The conductor said he 
could not put me off at Dalton. In the first conversation 
I had with the conductor he told me to go on to Bruns- 
wick. The conductor said he was near forty minutes be- 
hind time. He gave me the pass back from Brunswick to 
Dalton, but I objected. I said Ido not want your pass, 
but he gave it tome. In the depot at Kirksville I did not 
see any notice posted up in regard to the running of trains. 
I cannot see to read very well after night, and I did not see 
anything of the kind. In the first conversation the con- 
ductor said Dalton was not on his bill tostop, and that is all 
he said at that time. In the next conversation he again 
said he could not stop. In the last conversation he said he 
was behind time, and he turned off in a rude and abrupt 
manner after the third conversation. He gave me the pass 
the first time. He said the train on which I would go back 
would reach Dalton after nine o’clock, and I said I cannot 
wait that long. The conductor on the train from Moberly 
to Dalton took up my ticket. THe took it up when he first 
met me, and that is the time he gave me the pass, but I 
told him I did not want the pass, but that I wanted to stop 
at Dalton. In my last appeal I said, if you will slacken 
the speed of the cars, I will get off at the back of the car 
and risk the danger; and he said, Iam not going to do it. 
This was in the third and last conversation, and his manner 
was rude and abrupt. I knew he was out of patience. I 
do not know that there was anything abrupt in the first 
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two conversations, but there was nothing like kindness, 
there was barely politeness. The agent at Kirksville told 
me to take the first passenger train going to Dalton; that 
conversation occurred at the time I purchased my ticket at 
Kirksville. The agent told me to take the first train going 
to Dalton. I cannot say that he said those words, but that 
was it to the best of my recollection. This was all the evi- 
dence offered by plaintiff in the case. 

The conductor of the train which carried the plaintiff 
beyond her destination, testified that his train was an ex- 
press train, running from St. Louis to Kansas City, and 
that there were twelve or fourteen stations at which he did 
not stop; that said train was known as number three, and 
was not allowed to stop at Dalton, and on the occasion re- 
ferred to he had no authority to stop his train at Dalton. 
Trains number one and two stopped at Dalton regularly. 
On the morning in question his train was behind time and 
arrived at Brunswick fifteen or twenty minutes late. 

The following stipulation was then made in open court 
between the attorneys for plaintiff and defendant, to-wit: 
“Tt is admitted by counsel for the plaintiff that train num- 
ber three, on which plaintiff got on board at Moberly, was 
the through express from St. Louis to Kansas City, and 
that by the time table and schedule of running arrange- 
ments in force on defendant’s railroad at said date it was 
not advertised to stop at Dalton, and that Dalton was not 
a stopping place for said train by said schelule.” 

At the instance of the plaintiff the court gave the fol- 
lowing instructions: 

1. If the jury believe from the evidence before them 
that plaintiff purchased of defendant’s agent at Kirksville 
a ticket from Kirksville to Dalton, and that at the time she 
so purchased the ticket, defendant’s agent directed her to 
take the 9:20 p. m. train for Moberly, and to get on the first 
passenger train going toward Dalton after she arrived at 
Moberly, and that she did so, and that the conductor took 
her ticket and refused to let her off at Dalton, but carried 
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her past to Brunswick, then they should find for plaintiff, 
unless they further believe from the evidence that before 
she got on the train at Moberly she knew that the train did 
net stop at Dalton. 

2. If the jury find for the plaintiff they should assess 
the damages at a reasonable sum for loss of time and ex- 
pense incurred in being taken from Dalton on to Bruns- 
wick, and from Brunswick back to Dalton, as they may 
believe from the evidence plaintiff is entitled to recover, not 
exceeding the sum of $5,000. 

At the instance of the defendant the court gave the 
following instruction: 

1. If the jury believe from the evidence that plaintiff 
purchased a ticket for a valuable consideration of defend- 
ant’s agent, and defendant thereby undertook to convey 
plaintiff as a passenger in its cars from Kirksville to Dal- 
ton, and that defendant’s servants failed to stop its train 
upon which plaintiff was lawfully a passenger for Dalton, 
at said station, but carried her on to Brunswick, then they 
are instructed that plaintiff’s measure of damages is the 
sum the evidence shows plaintiff expended to enable her to 
return to Dalton, the value of the time lost, and the incon- 
venience she suffered thereby, but they must allow the 
plaintiff nothing for and on account of the mental anxiety 
or suffering endured by her on account of the sick or dying 
condition of her daughter, occasioned by such delay in 
reaching her destination. 

The jury returned a verdict for plaintiff and assessed 
her damages at $1,000, of which the plaintiff remitted the 
sum of $250, and the court thereupon rendered judgment 
for the plaintiff for $750. 

On the authority of the case of Trigg v. St. Louis, K. 
C.g N. Ry Co., 74 Mo. 147, the judgment in this case 
1. action ny Passen- must be reversed, because the damages are 
GER FOR BEING CAR- . . . . 

RIED BEYOND STA~ EXCESSIVE. In the instruction given at the 
verdict, instance of the plaintiff, the jury were 
directed to assess the damages at such reasonable sum for 
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loss of time and expense incurred in being taken from Dal- 
ton on to Brunswick, and from Brunswick back to Dalton, 
as they might believe from the evidence plaintiff was enti- 
tled to recover. The action of the jury in returning a 
verdict for $1,000 on the testimony before them under this 
direction of the court, which was substantially repeated to 
them in the instruction given for the defendant, is such as 
to call for the interposition of this court. The verdict is 
without evidence to support it. 

As the cause must be remanded, we think it proper to 
state that the petition should have counted on the negligent 
2 aa emprees mistake or misdirection of the agent at 
at way-station. Kirksville, and not on the refusal of the 
conductor to stop the train at Dalton. The conductor was 
not guilty of negligence in refusing to stop his train at 
Dalton, for he was forbidden to do so by the rules of the 
company; and if he had stopped there in violation of his 
duty and the regulations of the company, and injury had 
resulted to any one from such violation of duty, the com- 
pany would have been liable therefor. If the conductor of 
a through train, which by the regulations of the company 
is permitted to stop only at a few important stations on its 
transit, can be required to stop his train at any way-station 
on the statement of a passenger that he was informed by 
some agent of the company authorized to give such infor- 
mation, that the train would stop at such station and that 
he had been directed to take that train, the movement of 
such train would virtually be withdrawn from the contro! 
of the company, and placed under the control of the pas- 
sengers, and in lieu of that precision, regularity and secur- 
ity which should be required in the management of passen- 
ger trains, only uncertainty, irregularity and insecurity 
would prevail. In many instances the conductor would 
have no means of testing the good faith of the representa- 
tions made to him by the passenger, and he would have to 
act blindly, at the risk of injury to his master, and to the 
passengers committed to his care. When any servant of a 
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railroad company, having the requisite authority, misdirects 
a passenger to his injury, the company should be respon- 
sible therefor, but in an action for such injury, the petition 
should be founded upon such misdirection. 

The judgment will be reversed and the cause remanded. 
The other judges concur, except Ray, J., who having been 
of counsel did not sit. 





Watters V. Tue Missourtr Pactrrc Ratnway Company, Ap- 
pellant. 


1. Railroads: KILLING stocK; ORDER OF PROOF. In anaction under 
the double damage act for killing stock, evidence offered by the 
plaintiff of the condition of the fencing at the point where the stock 
was killed, and which also furnished circumstances from which a 
reasonable inference could be drawn that such stock had there en- 
tered upon the railroad track; Held, admissible and properly sub- 
mitted to the jury; Held, also, that proof of the condition of the 
fencing at a particular point was, in the discretion of the court, 
properly admitted before proof, or an offer to prove, that such stock 
entered upon the railroad at that point. 

2. : : FENCES, Wherea railroad company erects and uses 
diligent effort to maintain its fences, but strangers throw them 
down, it will not be liable for the killing of stock which enter upon 
its track through the breach. 





Appeal from Cole Circuit Court—Hon. E. L. Evwarps, 
Judge. 


REVERSED. 
Thomas J. Portis and Smith & Krauthoff for appellant. 
M. J. Leaming and Edwards § Davison for respondent. 


Wunstow, C.—This action was originally commenced 
before a justice of the peace, in Cole county, Missouri, under 
the double damage act, for killing stock belonging to 
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plaintiff. There was a judgment by default before the jus- 
tice, an appeal to the circuit court, where there was a trial 
by jury, which resulted in a verdict for plaintiff for $100, 
which was doubled by the court, and judgment rendered 
against defendant thereon for $200. To reverse this judg- 
ment, defendant brings the case here by appeal. Many 
questions are made on the record as to the sufficiency of 
the complaint, the jurisdiction of the justice, ete., but, since 
the recent numerous decisions of this court on these points, 
counsel for appellant have wisely abandoned them. The 
only questions now urged grow out of the introduction of 
testimony, and the action of the court on the instructions. 

Plaintiff testified in his own behalf, that he was owner 
of the cows sued for, and that they were killed on defend- 
ant’s track, at a point where there were cultivated fields on | 
both sides of said railroad, and that he resided in Liberty 
township, Cole county; the fence was not more than two 
feet high where the cows were killed, and along the lane, 
east of where they were killed, about a half a mile, the 
fence was not more than four or five rails high; the cows 
were killed dead, and were appraised at $100; I saw tracks 
on the railroad near where they were killed. On cross-ex- 
amination, he said the animals were killed thirty or forty 
yards east of the Moreau bridge ; and that he did not know 
of a place near where they were killed, where the fencing 
was often thrown down by persons going through. His 
other witnesses made similar statements as to this place in 
the fence. 

John Walthers testified: I saw the cows. The Pa- 
cific railroad killed them—three head. It is cultivated 
fields cn both sides of the railroad there. I think $40 per 
head is reasonable for the cows. The fence is bad where 
the animals were killed. The fence was not more than two 
or three feet high. I saw tracks on the railroad. We could 
not see any tracks east of where the cows were killed. The 
weeds and grass were very thick. 

Geo. A. Walthers testified: I know these cows; two 
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cows and one heifer. Isaw them on the railroad; saw 
their tracks on the railroad. Two were killed dead, the 
other died in about an hour after. It is cultivated fields 
on both sides of the railroad where the cows were killed. 
The fence is poor, many rails are rotten. Fence is some- 
times three, four, five, six and sometimes seven rails high. 
The cows were worth $40 each. 

This was all of plaintiff’s evidence. : 

Defendant introduced George Coleman, who said: I 
am now and was when the cattle were killed, foreman on 
this section where they were killed. They got on the rail- 
road track ten rods east of the Moreau bridge. The railroad 
fence was down on both sides, thrown down by some one 
that night. The farmers on the north and on the south 
side of the railroad cross there on mules and horses so as 
to cut off some distance, and they always leave the fence 
down. My men put that fence up five times a week some- 
times. We always put it up good when we found it down, 
without any delay. I, with my men, put this fence up good 
the morning before these cattle were killed. The morning 
the cattle were killed I came down to them. I then went 
to the place where people throw the railroad fence down. 
It was down again. I tracked these cattle right into this 
gap in the fence. Some fresh cow-dung was on the rails 
where they stepped over them. I then tracked them from 
the gap straight to where they were killed. I also saw 
where they had grazed along up to where they were killed. 
I put this fence up again. 

F. Hardwick testified: I work on the section where 
the cattle were killed. Iremember where they were killed. 
We put the fence up good at a place near Moreau bridge 
the morning before these cattle were killed. I saw the 
tracks where the cattle came in, about two telegraph poles 
from Moreau river. The fence is often down there. We 
often find it down, and always put it up when we find it 
down. It was down when we came to look at the cattle. 
We put it up good the morning before. 
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On this evidence the court instructed the jury for 
plaintiff as follows: 

1. If the jury find from the evidence that plaintiff 
was, on or about the 2nd day of August, 1879, the owner 
of the three cows mentioned in the complaint, and that said 
cows got on the road of defendant where the same runs 
through, along or adjoining an inclosed or cultivated field, 
and that defendant did not have erected a good and sub- 
stantial fence on the sides of its railroad, of the height of 
at least five feet, or have then and there cattle-guards at 
road-crossings at such points where said railroad passes said 
cultivated field sufficient to prevent cattle from crossing ; 
that said cows were killed at the time aforesaid by defendant’s 
engine or train of cars, and that the same was done in Lib- 
erty township, in Cole county; then the jury will find for 
plaintiff and assess his damages at whatever sum they may 
believe he has sustained by reason of the killing, not to ex- 
ceed the amount claimed. 

And refused to instruct the jury for defendant as fol- 
lows—the first asked being in the nature of a demurrer to 
the evidence: 

2. If the jury believe from the evidence that plaint- 
iff’s cattle got upon defendant’s right of way in conse- 
quence of the fence belonging to defendant having been 
thrown or otherwise taken down at the point where said 
cattle got upon defendant’s right of way, and that defend- 
ant’s servants put the fence up at said point whenever they 
found it was down, and that defendant’s servants had put 
up the fence at such point the morning before the said ani- 
mals were killed, then defendant is not liable, and this, al- 
though the jury may believe from the evidence that defend- 
ant’s fence was not lawful at other places, at or near where 
said animals were killed. 

We do not think the trial court erred in admitting 
plaintiff’s testimony under the complaint; nor in refusing 
1, RatERoavs: kill- defendant’s first instruction, to the effect 


i tock : ord f < a 
proof. nwer *" that under the pleadings and evidence 
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plaintiff was not entitled to recover. Plaintiff testified 
positively that the “cows were killed on defendant’s track 
at a point where there were cultivated fields on both sides 
of said railroad.” John Walthers said “It is cultivated 
fields on both sides of the railroad there,” meaning where 
he saw the stock dead. Geo. A. Walthers said: “It is 
cultivated fields on both sides of the railroad where the 
cows were killed.” Other evidence proves clearly that the 
fencing was down and in bad condition at the point desig- 
nated by these witnesses. This, and other evidence shown 
by the record, tended to sustain the complaint, and was 
sufficient to justify the submission of the case to the jury. 
There was not an entire failure of proof. 

But counsel insist, and objected to the introduction of 
the evidence on the ground that plaintiff should not have 
been permitted to offer any evidence of the condition of 
the fencing at the point in controversy, without first estab- 
lishing or offering to establish that the animals entered the 
right of way at that point. Plaintiff offered no direct and 
positive evidence to this effect, but the evidence objected to 
furnished strong circumstances from which the jury might 
reasonably infer that such was the fact. The order in which 
evidence shall be given to the jury is largely within the dis- 
cretion of the trial court; and we cannot see that there was 
any abuse of that discretion in this case. Powell v. Railroad 
Co., 85 Mo. 457; State v. Daubert, 42 Mo. 239; Cross v. Will- 
iams, 72 Mo. 577; Russell v. Berkstresser, 77 Mo. 417. Nor 
can it avail that defendant’s evidence was positive to the 
contrary ; for that circumstance, at the most, only called for 
a rule, not applicable here, to the effect that it should be 
given more weight. Sullivan v. Railroad Co., 72 Mo 195. 
Besides, defendant’s evidence was very little less positive 
than plaintiff’s, as will be seen on examination. 

The court erred in refusing defendant’s second instruc- 
tion. It has long been settled in this State that under the 
F , double damage section of the statute, the 
Senees. plaintiff must allege and prove that his 
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stock got upon the railroad track at a point where the com- 
pany was bound to fence; and, failing in this, there could 
be no recovery. Cecil v. Railroad Co., 47 Mo. 246; Clardy 
v. Railroad Co.,73 Mo. 576. Plaintiff’s evidence tended to 
establish these facts, and was sufficient to justify the in- 
struction given for him, and the submission of his case to 
the jury. But the rule is equally established, as concisely 
stated by Hoven, J., in Clardy v. Railroad Co., 73 Mo. 578, 
and Suerwoop, C. J., in Case v. Railroad Co., 75 Mo. 670, 
that: “After fences have once been erected as required by 
law, the companyds only liable for a negligent failure to 
maintain such fences, and it is, therefore, entitled to a rea- 
sonable time in which to make repairs, after having know]- 
edge of a defect therein, or after the period has elapsed, in 
which, by the exercise of reasonable diligence, it could have 
had knowledge of such defect. Shearman & Redfield on 
Neg., § 459, and cases there cited.” Clardy v. Railroad Co., 
73 Mo. 576; Case v. Railroad Co., 75 Mo. 668, 

Now, the defendant’s uncontradicted evidence plainly 
tended to show that at the point where plaintiff’s stock 
went upon the track, it had erected and diligently main- 
tained lawful fences, down to the very day of the accident; 
that neighbors passing on horseback threw the fencing 
down, for their own convenience, as they were in the con- 
stant habit of doing, and that in consequence thereof, plaint- 
iff’s stock got upon the track and were killed. It was the 
purpose of defendant’s second instruction to submit these 
facts to the jury, and under the evidence and the cases 
above cited, it should have been given. If the court was 
not satisfied with its form, it should have put it in proper 
form, and submitted the defense to the jury. 

The judgment should be reversed and the cause re- 
manded, All concur. 

A motion for rehearing was overruled. 
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Sioan v. Torry et al., Appellants. 
Terry y. Torry et al., Appellants. 


1. Fraudulent Conveyance. Land conveyed by an insolvent with- 
out valuable consideration, and acquired from the grantee with 
knowledge of that fact, will be subject in the hands of the purchaser 
to the demands of the creditors of the insolvent; and, if he ex- 
changes for other land, the latter becomes also subject to their de- 
mands. 

2. Statute Laws of Sister States: common Law. Judicial notice 
will not be taken of the statutes of a sister state; and it will not be 
presumed that the common law is in force in the state of Louisiana. 


3. Husband and Wife: wirr’s property. In the absence of evi- 
dence that property in the name of a married woman acquired dur- 
ing coverture has been paid for by her separate means, the pre- 
sumption of law is that it was paid for with those of the husband ; 
and in such case it is not within the protection of the statute, (R. 
8. 1879, 2 3295,) securing to the wife the moneys arising from the 
sale thereof. 

The promise of a husband to repay his wife the proceeds 

of land which belonged to her, but not as her separate estate, and 

which has been disposed of and used by him with her consent, is 
without sufficient consideration to make her his creditor. 





Appeal from Jackson Special Law and Kyuity Court—Hon. 
h. E. Cowan, Judge. 


AFFIRMED. 


Comingo & Slover and Wooldridge § Daniel for appel- 
Jants. 

R. O. Boggess and R. 7. dtuiey with C.W. Sloan for 
respondents. 


HMovau, C. J.—These are separate suits, but the issues 
being the same in each, they were tried as one. Plaintiffs 
seek to subject to the payment of debts due them from 
one L. M. Torry, deceased, which were duly allowed against 
his estate, a certain tract of land in Cass county, the legal 
title to which is vested in the defendant Evans. On the 
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26th day of September, 1870, L. M. Torry, husband of the 
defendant, Henrietta E. Torry, died intestate and insolvent. 
About three weeks before his death he negotiated for a cer- 
tain house and lot in Harrisonville, Cass county, belonging 
to the defendant Evans, the son-in-law of Mrs. Torry, and 
then directed him to make the deed to his wife Ilenrietta, 
the defendant. The defendant Evans executed a deed as 
directed to his co-defendant, Mrs. Torry, on the 26th day 
of September, 1870, which deed was dated September the 
19th, 1870, and was acknowledged and delivered on the 26th 
day of September, 1870. The deed was dated on the 19th 
because that was the day on which the attorney had been 
requested to prepare it. The deceased stated to the defend- 
ant Evans and to others, that he had this property conveyed 
to his wife because he had sold property belonging to her, 
situate in New Orleans, and had spent the proceeds of said 
sale, and he intended to make it up to her in property in 
Ifarrisonville. The defendant Evans was administrator of 
the estate of the deceased and knew the condition thereof. 
While he was administrator, Evans negotiated a trade of 
the property conveyed by him to Mrs. Torry, to one Don 
C. Davis, for the property now sought to be subjected to 
the payment of plaintifts’ demands, and, in pursuance of 
said trade on August 5th, 1871, the Harrisonville property 
was conveyed to Davis, and on August 14th, 1871, Davis 
conveyed the property involved in this suit to the defend- 
ant Evans, who testified that he paid Mrs. Torry $2,000 and 
Davis $1,000, the price of the Davis property being $3,000, 
and that of Mrs. Torry $2,000. The plaintiffs’ demands 
amount to about $1,000. 

Regarding for the present the conveyance by the de- 
cedent, through the defendant Evans, to ILenrictta Torry, 
1. FRaupuzeN? cox. #8 being voluntary, and the land thereby 
a conveyed as therefore subject to the pay- 
ment of his debts, it seems quite plain that the estate ac- 
quired by Evans from Davis, through Mrs. Torry, with 
knowledge of the fact that the conveyance to her was vol- 
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untary and that the deceased was insolvent, will be subject 
to the satisfaction of the plaintiffs’ demands. Allen v. 
Berry, 50 Mo. 90. This transaction was, in effect, a pur- 
chase by Evans of Mrs. Torry’s property, with notice that 
it was subject to the claims of creditors, and an exchange 
by him of said property for the Davis property. 

To meet this condition of things, and for the purpose 
of showing that Mrs. Torry was a creditor of her husband 
2, statute Laws or when he caused the Harrisonville property 
common law. to be conveyed to her, the defendants in- 
troduced testimony showing that, in 1868, the defendant, 
Henrietta Torry, held in her own name certain real prop- 
erty in the state of Louisiana, which her husband sold 
under a power of attorney from her, and used the proceeds, 
and after his return to this state he told his wife that she 
should not be the loser by it, and that he would pay her 
every cent of the money used by him. He did not tell her, 
however, what he received for the Louisiana property, but 
it elsewhere appears that it was about $2,000. So far as 
the laws of Louisiana may have any bearing upon the 
rights of the parties to this controversy, they cannot be 
regarded in making our decision, as they were not offered 
in evidence, and we cannot take judicial notice of them, 
nor can we presume that the common law is in force in that 
state. Flato v. Mulhall, 72 Mo. 522. 

In the absence of evidence that the property in Louisi- 
ana was paid for by the separate means of Mrs. Torry, the 
% HUSBAND anv presumption of law is, it having been ac- 

WIFE: wife’s prop- ‘ = . - 

erty. quired during coverture, that it was paid 
for with the means of herhusband. Gault v. Suffin, 44 Pa. 
St. 367; Seitz v. Mitchell, 94 U.8. 580; Weil v. Simmons, 
66 Mo. 620. In Sumner v. McCray, 60 Mo. 493, it was held 
that our statute, first enacted in 1865, which makes the 
rents, issues and products of the real estate of any married 
woman. and all moneys and obligations arising from the 
sale of such real estate which belonged to her before mar- 
riage, or which she may have acquired by gift, grant or 

78 Mo.Sup.Repts.—40 
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devise during coverture, exempt from seizure, during cov- 
erture, for the debts of the husband, was intended to secure 
to the wife free from the control of her husband, all moneys 
arising from the sale of her real estate, which she possessed 
before marriage, or which she acquired with her own money 
obtained by gift, grant, devise or inheritance after marriage. 
Under this decision, if real property be acquired with the 
money of the husband, or by gift from him, and it be sold 
and converted into money, such money is not within the 
protection of the statute. The relations of Mr. and Mrs. 
Torry to the proceeds of the Louisiana property must be 
determined, therefore, by the law as it stood before the pas- 
sage of the act of 1865, now embodied in section 3295 of 
the Revised Statutes. 

In the case of Tillman v. Tillman, 50 Mo. 40, this court 
said: ‘“ When land is held by the wife simply as her own 
4, —. and in which the husband has marital 
rights, if she join inthe sale and the proceeds are collected by 
him in his own name, used as he uses his other funds, there 
being no contract or understanding with the wife in regard 
to them, they are reduced to possession, are appropriated 
by him, and by her presumed consent. The only thing 
relied upon to show the intention to hold the money for 
her use, is the fact that in entering the receipts upon the 
books of account, it was shown that they were proceeds of 
her land. There was no investment in her name, no charge 
to himself and credit to her, and there is no evidence what- 
ever that he intended or she desired him to hold the amounts 
collected to her separate use. He was himself wealthy, and 
there was no special inducement in her to look after these 
comparatively small sums. They might easily have been 
secured to her, she might have made it a condition to part- 
ing with the land; but nothing being done in this direction, 
the proceeds of the sale became a part of the husband’s 
estate, in which she has a large interest as wife, but none 


as creditor.” 
In the case at bar, no condition was attached by Mrs. 















OCTOBER TERM, 1883. 627 





The State v. Klein. 





Torry to the sale of her land. True, it could not be dis- 
posed of without her consent; but when disposed of, as the 
land was not her separate property, the proceeds were not 
her separate property, and being choses in possession and 
not protected by the statute, the husband could lawfully 
use the same, and no subsequent promise by him to pay her 
back would make her his creditor so as to justify the pref- 
erence attempted in her behalf by the conveyance from 
Evans to her. She took subject to the claims of the cred- 
itors. Terry rv. Wilson, 63 Mo. 493. If the real property in 
Louisiana had been disposed of upon a prior or contempo- 
raneous promise of the husband to hold the proceeds for 
her, or to account for the same, she would then stand as to 
such proceeds upon the footing of a general creditor, and the 
preference in her favor could be upheld. But we fail to 
find any such agreement or understanding in this record. 
The husband appropriated the proceeds of the sale as he 
lawfully might, and any subsequent promise made by him 
to repay her is without sufficient consideration to make her 
a creditor. 

The judgment of the law and equity court, which was 
for the plaintiff in each case, will, therefore, be affirmed. 
The other judges concur. 





Tue Srate v. Kiem, Appellant. 


1. Practice, Criminal. The objection that an indictment is multi- 
farious, must be raised by motion before trial. 

2. Selling Liquor Without License: ixpicrment. An indictment 
may charge in a single count a violation both of the dramshop law 
and of the wine and »eer-house license law. 
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Appeal from Clinton Circuit Court—Hon. G. W. Duny, 
Judge. 


AFFIRMED. 
R. Hughes tor appellant. 
D. H. MeIniyre, Attorney General, for the State. 


Puruirs, C.—At the April term, 1879, of the Clinton 
circuit court the defendant was indicted for selling liquor 
without a license. The indictment is in the following 
words: “The grand jurors of the State of Missouri, for 
the body of Clinton county, upon their oath present, that 
one Henry Klein, on the 15th day of February, 1879, at 
the county of Clinton aforesaid, unlawfully then and there 
did sell to a person to these jurors unknown, intoxicating 
liquor in certain quantities less than one gallon, to-wit: one 
pint of whisky for five cents, one pint of brandy for five 
cents, one pint of wine for five cents, one pint of lager beer 
for five cents, one pint of ale for five cents, one pint of gin 
for five cents, without taking out a license, without being 
a dealer in drugs and medicines, and without having any 
license or legal authority to authorize him so to do, against 
the peace and dignity of the State.” 

There was no motion to quash this indictment, but on 
the trial the defendant’s counsel objected to the introduc- 
tion of any evidence thercundcr, for the reasons: that the 
indictment is insufficient and multifarious, in that it charges 
two offenses in the same count; it charges in one count a 
violation of the dramshop law and of the wine and beer- 
house license law; and because the indictment fails to neg- 
ative the proviso in the penal section of the wine and beer , 
license law. The court overruled the objections and defend- 
ant excepted. 

The bill of exceptions shows that the State offered and 
introduced evidence tending to show that defendant did sell 
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heer at a picnic in said county, within one year next before 
the finding of the indictment, and that as one of the so- 
called officers of a club-house in the city of Plattsburg in 
said county, he sold one drink of whisky. On this evidence, 
under the instructions given, the jury found the defendant 
guilty, and assessed the fine at $40. After ineffectual mo- 
tions for new trial and in arrest, the defendant brought the 
case here on appeal. 

I. The indictment is good under section 2, chapter 
48, Wagner Statutes. It is not obnoxious to the objection 
of multifariousness. If it were the objection should have 
been raised by motion before trial. The indictment in this 
case is, in terms, the same as that in the State v. McGrath, 73 
Mo. 182, where it is held that the license of a dramshop 
keeper authorizes the sale which a wine and beer-shop 
keeper may make by virtue of his license. This being so, 
it cannot be maintained that the indictment embraces in 
one count separate offenses arising under distinct statutes. 
Besides, the evidence tended to show a sale of both beer 
and whisky by this defendant, which was well charged 
in the indictment, and after verdict will sustain the judg- 
ment. State v. Wishon, 15 Mo. 503. 

II. The instructions are unobjectionable, and as the 
defendant failed to show any license, or to bring himself 
within any of the exceptions exempting him from the penal 
liability, the verdict and judgment are well sustained. 

The judgment of the circuit court is, therefore, affirmed. 
All coneur. 
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Apatr vy. Apatr, Plaintiff in Error. 


Statute of Frauds: PART PERFORMANCE. Taking possession of 
land under a verbal contract of purchase, reception of the products 
thereof, and payment of part of the purchase money, constitute a 
sufficient part performance to take the transaction out of the statute 
of frauds. 

Vendor’s Lien: staruTe or Limitations. Where the vendor has 
delivered possession to the vendee, but retains the legal title under 
a contract to deliver a deed when the purchase money is fully paid, 
the holding of the vendee will not be deemed adverse, and the stat- 
ute of limitations will not begin to runin his favor until he has 
made full payment. 

: WAIVER. In asuit to enforce a vendor’s lien upon 
land, the legal title to which the vendor retained in himself, the 
vendee pleaded the statute of limitations. He also pleaded that he 
had made full payment and demanded a deed, but the vendor had 
refused to deliver one, and prayed for general relief. Held, that this 
latter plea and prayer constituted a waiver of the plea of limitation. 
Vendor and Vendee: xsstorrer. A purchaser at executor’s sale 
cannot at the same time claim under the sale and also plead that 
the sale was not made in accordance with the order of court. 





Error to Morgan Cireuit Court—Hon. E. L. Epwarps, 
Judge. 


AFFIRMED. 


A, W. Anthony for plaintiff in error. 


Draffen & Williams and B. R. Richardson for defend- 


ant in error. 


Martin, C.—This was a suit in equity, commenced on 
the 20th day of March, 1879, which had for its object the 
enforcement of a vendor’s contract security for the purchase 
money of land sold by him but not deeded. The plaintiff, 
as executor of his father’s will, had been authorized by de- 
cree of court to make sale of the real estate devised by the 
testator, collect the proceeds thereof and make distribution 
among the heirs or devisees, who were quite numerous. It 
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is alleged in the petition that, in pursuance of the decree, 
he made sale of certain tracts of the land to the defendant, 
who was his brother, being one of the heirs of the testator, 
on the 13th day of April, 1864; that the consideration price 
was $1,730, and that it was agreed at the time of the sale 
that the defendant, instead of paying down all in cash, 
might settle with the heirs or devisees for their respective 
portions of the purchase money, and produce to plaintiff 
their receipts therefor, which should be accepted by plaintiff 
in lieu of cash and credited on the purchase price; that in 
pursuance of this agreement the defendant paid a number 
of said shares; but that the precise amount so paid was un- 
known to plaintiff; that the defendant refused to settle and 
turn over the receipts so taken; that the amount of pur- 
chase money remaining unpaid is $600, for which judgment 
is asked against the land, and that defendant’s equity therein 
be foreclosed, and for all proper relief. 

The amended answer admits the agreement and con- 
tract of purchase as stated, and denies all other matter. It 
also contains a plea of the statute of frauds together with 
a plea of the statute of limitations. The answer sets up 
special matters of Cefense consisting of an alleged agree- 
ment on the part of plaintiff to pay all taxes due on the 
real estate along with such as should acerue before delivery 
of deed; that defendant had paid all the purchase money 
and demanded a deed, which the plaintiff refused to deliver ; 
that plaintiff failed to pay the taxes as agreed, and that 
defendant had been compelled to pay $300 to settle out- 
standing claims for taxes, which claims were paid at the 
request of plaintiff. The answer contains a prayer for a 
judgment for the amount expended for taxes and for such 
other orders and judgments as may seem right and proper 
in the premises. To this new matter the plaintiff made 
reply putting the same in issue. 

There was no controversy at the trial about the main 
features of the contract of sale as alleged by plaintiff. It 
appears that defendant was to pay the $1,730 for the land ; 
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that he was to have the privilege of settling with the heirs 
for their respective portions, and to turn their receipts over 
to the plaintiff in lieu of cash, so that he might use them 
in his settlements in the probate court; that the deed was 
to be retained until full payment should be made of the 
purchase money or settlement by production of receipts ; 
that the defendant entered into possession of the land, paid 
most of the purchase money in pursuance of the agree- 
ment; and has used and enjoyed the land as his own, re- 
ceiving its profits and products up to the present time; 
that defendant had paid the taxes claimed to have been 
paid by him, receiving therefor a quit-claim deed from the 
holder of the tax claim. 

It appears that the last payment on account of the 
purchase money was made on the 10th day of March, 1869, 
being ten years and ten days before the institution of this 
suit. It also appears that a short time before the institu- 
tion of the suit, the plaintiff endeavored to settle with the 
defendant, and that in the interview or accounting which 
took place they disagreed about the amount which the de- 
fendant claimed to have paid and about the item of taxes. 
The defendant claimed to have made some payments which 
plaintiff would not admit, but he did not repudiate or deny 
the contract under which he purchased or the relation 
which it established between him and the plaintiff in respect 
to the land. It also appears that the plaintiff executed a 
deed for defendant and was ready to deliver it as soon as 
settlement for the purchase money should be had. A deed 
to that effect was tendered in court. There was a conflict 
of evidence as to the plaintiff’s promise to pay taxes; a 
conflict also as to two or three payments claimed to have 
been made to the heirs. Upon the evidence the court found 
in favor of the plaintiff and entered a decree in the sum of 
$698.48 against the land as a lien in favor of plaintiff, and 
ordered that it be enforced by sale of the land. No per- 
sonal judgment against the defendant was given. The 
case comes here by writ of error to this action of the court. 
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The first objection to the decree is, that the contract 
enforced was within the statute of frauds. Under the 
LOTATUTE OF decisions of this court the o] jection cannot 
formance. be sustained. The contract for the sale of 
the land was executory. The defendant took possession 
under it, paid most of the purchase money and received to 
his own use the profits and products of the land. These 
facts constitute sufficient part performance to take the 
transaction out of the statute. Tatum v. Brooker 51 Mo. 
148; Price v. Hart, 29 Mo. 171; Charpiot v. Sigerson, 25 
Mo. 63. 

The objection founded on the statute of limitations 
presents more difficulty. No promissory note or written 
2, VENDOR'S 1.1 EX? obligation represents the debt, therefore, 
tions. an action at law to collect it as a personal 
demand is barred in five years. If the plaintiff had noth- 
ing more by way of security than a vendor’s lien, a question 
might occur whether it had any existence after the period 
of limitation which bars an action on the debt. It has been 
held in New York, and in some other states, that a vend- 
or’s lien which is not evidenced by any deed or supported 
by any title, is a mere creature of equity, incident to the 
debt, and that it has no existence after the right of action 
on the debt is barred. Borst v. Corey, 15 N. Y. 505; Trot- 
ter v. Erwin, 27 Miss. 772; Littlejohn v. Gordon, 82 Miss. 
235. But it is unnecessary to express any opinion on this 
point, for the reason that the plaintiff’s right is not raised 
by implication of law but rests upon a title which he retains 
in himself for the purpose of preserving and enforcing it. 
This peculiar lien is often referred to as a vendor's lien, for 
convenience of expression, as it seems to have no definition 
of its own. In Adams v. Cowherd, 80 Mo. 458, a case in 
which the vendor had retained the legal title after giving 
out a contract to sell in form of a title bond, Judge Scott 
says: “It is obvious that the vendor who retains his legal 
title and merely gives a bond to convey, is in a very difter- 
ent situation in regard to the land he has sold, than he who 
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has made an absolute conveyance conveying away the lega] 
title. Where the vendor retains the legal title, the trans- 
action on its face shows that he intends to hold such title 
as a security. It is just the same as if the vendor had con- 
veyed the land and afterward taken a re-conveyance by way 
of mortgage to secure the payment of the purchase money.” 
See also to the same effect Strickland rv. Summerville, 55 Ma 
165. 

Now, it seems to me, that a vendor with the legal title 
reserved, is in a stronger position than either an equitable 
lien holder or mortgagee, for the reason that he depends 
upon an unbroken legal title which he has not assumed to 
part with, but expressly holds for his security. Certainly 
so far as the statute of limitation is concerned, he is ina 
stronger position for the simple reason that his contract of 
sale remains executory. As long as the contract of sale is 
executory on both sides, the vendee occupies a subordinate 
relation, which has been likened to the relation between 
landlord and tenant. Ash rv. Holder, 36 Mo.163 ; Lockwood 
v. Railroad Co., 65 Mo, 233. It is only in favor of the party 
who has fully performed the executory contract the statute 
will vouchsafe the advantages of an adverse holding. Tibeau 
v. Tibeau, 19 Mo. 78; Ridgeway v. Holliday, 59 Mo, 444. 
Until the vendee could prove that he had performed the 
contract on his part by payment of the whole purchase 
money, the statute would not start to run, and he would 
remain subject to the subordinate relation imposed upon 
him by the executory contract, which would fall short of 
an adverse holding. A plea of the statute of limitation in 
a suit by the vendor to enforce his right to the unpaid pur- 
chase money against the vendee, or against the land, might 
possibly operate as a rescission of the contract of sale, but 
it would not help the vendee to acquire the legal title, which 
the vendor had retained for his security. The plea of the 
statute which defeats the plaintiff’s right to the purchase 
money, is not regarded in equity as equivalent to the plea 
of payment, which recognizes the contract of sale and en- 
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titles the vendee to performance of it by the vendor in a 
conveyance of the title held by him. 

It is unnecessary to consider in this case whether a 
mortgagee under the recent decisions of this court, which 
regard the statute of limitation as applying to all actions 
against realty whether equitable or legal, could either in 
equity or law enforce his demand against the realty covered 
by his mortgage, after the lapse of ten years, notwithstand- 
ing intimations to that effect in Chouteau v. Burlando, 20 
Mo. 482, and Wood rv. Augustine, 61 Mo. 46. See Hunter v. 
Hunter, 50 Mo. 445; Rogers v. Brown, 61 Mo. 187. The 
position of the plaintiff is not that of a mortgagee who 
has parted with his title and seeks to enforce an unpaid 
mortgage against another man’s legal estate. He retains the 
legal estate, sets out an executory contract and alleges non- 
performance of it on the part of the purchaser. The pur- 
chaser admits the contract and that the legal title is in the 
vendor; does not ask for a rescission of it; takes issue with 
the vendor on the fact of full performance by payment of 
the purchase money, is beaten on that issue and found to 
have not paid it all by about $700. 

Moreover, in his answer he pleads not only payment 
of the purchase money which would entitle him to a deed, 
-waiy. DUt he alleges a refusal on the part of the 
o. vendor to deliver one, and concludes with 
a prayer for general relief, which is equivalent to a prayer 
for compelling the vendor to complete the contract by deliv- 
ery of deed, if the fact of payment should warrant and 
entitle him to such a decree. He cannot plead the statute 
of limitation, which would rescind the contract and leave 
the title in the plaintiff, and at the same time insist on hay- 
ing performed it on his part, which entitles him to a deed, 
and ask to have the title taken out of the plaintiff and 
vested in him by delivery of a deed. The facts alleged in 
his answer along with his prayer for relief, constitute a 
waiver of the plea of the statute. 

As to the finding of the court on the facts of the case 
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about the unpaid purchase money, and the supposed promise 
of plaintiff to pay taxes, I have only to say that itis in my 
opinion well warranted by the evidence, and ought not to 
be disturbed by the appellate court. 

The defendant objects that the terms of sale which 
were entered into between him and the plaintiff were not 
4 vExpor axp Ji compliance with the order of the court 

VENDRE: estoppel: authorizing the sale. After acquiring pos- 

session and claiming title in pursuance of such terms, he 
cannot be allowed to impeach the sale on account of any 
discrepancy between them and the order of the court. 

The judgment is affirmed. All the commissioners 
concur. Norton, J., concurred in the result. 





WILiraMson, Appellant, v. BALEY. 


1. Set-off: renper. A plea of set-off accompanied by a deposit in 
court, asa tender, of the amount of the difference between plaint- 
iff’s demand and the sct-off claimed, is a conclusive admission of 
the justness of plaintiff’s demand, and will entitle the plaintiff to 
recover the amount of his demand, less such sum, if any, as the 
jury may find to be due from him to the defendant on the set-off. 


2. Mcney Loaned for Gaming. Money knowingly loaned for the 
purpose of being used in betting on a game of chance, and actually 
so used, cannot be recovered. 


Appeal from Buchanan Cireuit Court.—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 
B. P. Williamson pro se. 
C. F. Booher for respondent, 


Hoven, C. J.—This is a suit originally instituted before 
a justice of the peace in Andrew county on an account for 
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$2, for medical services. The defendant filed a set-off for 
$1.50 for money loaned and twelve cents interest thereon, 
und deposited with the constable the sum of fifty cents and 
all costs then accrued, which sum was refused by thie 
plaintiff. Judgment was rendered by the justice in favor 
of the plaintiff for the sum tendered and the costs then ac- 
erued, and against the plaintiff for all subsequent costs. 
The plaintiff appealed to the circuit court of Andrew 
county; achange of venue was taken to Buchanan county, 
and on a trial de novo in the circuit court of the last named 
county, there was a verdict and judgment for the defend- 
ant. 

The judgment of the circuit court is clearly erroneous. 
On the face of the record, the plaintiff was entitled toa 
1, SeT-orF: TENDER. judgment for the amount tendered and the 
costs of the suit to the date of the tender. Notwithstand- 
ing the defendant’s tender, the plaintiff had a right to con- 
test the validity of the defendant’s set-off, and the jury 
should have been instructed that the defendant’s tender 
admitted the justness of the plaintiff’s demand, and that 
plaintiff was entitled to recover the amount thereof, less 
such sum, if any, as they might find to be due from him to 
the defendant, on the defendant’s set-off. After the tender 
made in connection with the set-off pleaded, the defendant 
should not have been permitted to introduce testimony for 
the purpose of reducing the amount of the plaintiff’s de- 
mand. Mahan v. Waters, 60 Mo. 167, 171. 

There was testimony tending to show that the sum 
which the defendant claimed to have loaned to the plaintiff, 
> woxey LoaNEp W28 loaned in “ poker chips” at a game of 
FOR GAMBLING. = chance, and upon this evidence the plaintifi 
asked the court to instruct the jury, “that if they believed 
from the evidence that the amount in defendant's set-off 
had been loaned plaintiff in a game of chance in which 
both were engaged at the time, and for the purpose of be- 
ing used in betting on said game, and defendant knew thie 
purpose of the loan, the jury will allow him nothing on 
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account of said set-off.” Section 1548 of the Revised Stat- 
utes makes it a misdemeanor in any one to loan or furnish 
any money or property to any other person to be bet upon 
any gambling device whatever,if the money or property 
loaned be so used. The instruction asked is faulty in that 
it does not contain the qualification contained in the statute 
that the money was “ so used,” and it was, therefore, prop- 
erly refused. 

The court also refused the following instruction asked 
by the plaintiff: “that upon the record the defendant had 
admitted plaintiff’s claim to be just and due, and the ser- 
vice charged of the value claimed by plaintiff, and that 
would allow plaintiff the full amount thereof.” This in- 
struction should have been given in lieu of the first instruc- 
tion given by the court of its own motion, which is as fol- 
lows : 

I. If the jury believe from the evidence that the 
plaintiff about the time charged in the account sued upon, 
rendered to defendant, or to any member of his family, ser- 
vices as a physician, at the request of defendant, then the 
jury should allow plaintiff therefor such sum as was rea- 
sonable, at the time and place at which said services were 
rendered. 

The court also gave the following instruction of its 
own motion : 

2. - If the jury believe from the evidence that defend- 
ant, about the month of November, 1877, loaned plaintiff 
the sum of $1.50, and that at the time at which the loan 
was made it was not known to defendant that plaintiff had 
borrowed the same for the purpose of using said money in 
betting at a game of chance, then defendant should be al- 
lowed for the sum so loaned unless the sum was re-paid, or 
accounted for by plaintiff, and the winning of any sum by 
plaintiff from defendant in a game of chance cannot be 
considered by the jury as constituting a discharge or settle- 
ment of the sum so loaned. 

Under this instruction, if the defendant knew that the 
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money loaned by him to the plaintiff, was borrowed for the 
purpose of betting the same on a game of chance, he could 
not recover it back, although it may not have been used in 
betting. This instruction, therefore, contains the same vice 
found in the first instruction asked by the plaintiff. It is 
also faulty because there is no testimony upon which to 
base the last clause, viz., “the winning of any sum by 
plaintiff from defendant in a game of chance,” ete. 

For the reasons given, the judgment of the ~rcuit 
court will be reversed and the cause remanded. 

Counsel state that the costs in this case have already 
reached the sum of $400. It is no part of the duty of this 
court to lecture litigants, and we, therefore, refrain from 
characterizing this litigation as it deserves to be character- 
ized ; but we will express the hope that controversies like 
this will soon cease to find their way to a court of last re- 
sort, already overburdened with business of vast impor- 
tance to the citizen and to the public. All concur. 





CampBeLt V. Tur Missourt Pactric Ramway Company, Ap- 
pellant. 


1. Double Damage Act: xKILLING stock: PLEADING. In an action 
under the statute against a railroad company for double damages 
for killing stock, the complaint need not specifically allege that the 
injury was occasioned by the faillure to fence or to maintain cattle- 
guards, or that the injury was not within the limits of an incorpo- 
rated city or town. It is sufficient if these facts may be inferred from 
the allegations of the complaint. 
Jurisdiction: susticz’s courT: APPEAL. Jurisdiction of a justice 
isa question of fact, which cannot be examined on appeal when 
the record does not show a proper filing of the bill of exceptions. 
3. Bill of Exceptions: rvipence or riinc. The file mark of the 
clerk indorsed on the bill and copied into the record, is the only 
proper evidence of the filing of the bill of exceptions in vacation. 


to 
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Appeal from Cole Circuit Court—Hon. E. L. Epwarps, 
Judge. 


AFFIRMED. 
T. J. Portis and Smith & Krauthoff for appellant. 


M. J. Leaming and Edwards § Davison for respondent. 


Winstow, C.—This is an action under the double dam- 
age section of the statutes, originally commenced before a 
justice of the peace of Marion township, Cole county, Mis- 
souri. There was a judgment by default before the justice, 
from which the defendant, after the usual manner, duly 
perfected an appeal to the circuit court. In the circuit 
court, after various objections to the complaint and the in- 
troduction of testimony had been made by defendant, and 
overruled by the court, there was a trial by jury, which 
resulted in a verdict for plaintiff for $30; which verdict 
was doubled by the court, and a judgment for $60 rendered 
against defendant; to reverse which defendant brings the 
case here by appeal. The following is a copy of the com- 
plaint : 

“ Plaintiff states that defendant is a corporation duly 
organized and existing under and by virtue of the laws of 
the State of Missouri; that on the — day of August, 1879, 
at Marion township, in Cole county, Missouri, at a point 
on the track of defendant’s railroad where the same passes 
along and adjoining an inclosed and cultivated field, and 
not a private or public crossing of said road, the defendant 
by its agents, servants and employes, running its locomo- 
tive and train of cars, ran the same upon and over the cow 
of plaintiff, of the value of $45, and thereby killed said 
cow; that the defendant failed and neglected to erect and 
maintain good and sufficient fences at the sides of its road 
at the point where said cow got upon the track of said 
road and was killed, and failed and neglected to kee}, con- 
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struct and maintain a cattle-guard at a certain crossing of 
defendant’s railroad at said inclosed and cultivated field in 
said Marion township, suitable and sufficient to prevent 
cattle, mules and allother animals from getting on the rail- 
road of defendant.” Prayer for double damages. 

The first objection alleged against this complaint is, 
that it does not state that the injuries complained of were 
caused by the failure to construct sufficient fences and cat- 
tle-guards. 

It is alleged in the complaint that the accident occurred 
at a point on the road where the same “ passes along and ad- 
joining an inclosed and cultivated field, and not a private or 
public crossing of said road;” also, that defendant “ failed 
und neglected to erect and maintain good and sufficient 
fences at the sides of its road at the point where said cow 
got upon the track and was killed, and failed and neglected 
to keep, construct and maintain a cattle-guard at a certain 
crossing of defendant’s railroad at said inclosed and culti- 
vated field.” 

It is the settled doctrine of the cases cited below, that 
the complaint need not specifically allege that the injury 
1, DOUBLE pAamMAGE was Occasioned by the failure to fence or 

AcT; killing stock: . . o ie 

pleading. maintain cattle-guards; but that it will be 
sufficient if it appear, inferentially, from the allegations of 
the complaint. The allegations of this complaint are as 
full and specific as many that have been sustained in the 
cases alluded to. Itis alleged that the cow was killed at 
a point where the company was bound to fence or maintain 
a cattle-guard, and that she “got upon the track of said 
road and was killed,” at that point ; and that the company 
had failed to erect and maintain a cattle-guard where its 
road entered said field. It may be very clearly inferred 
from these statements that the cow was killed by reason of 
these failures. This complaint is informal, it is true. The 
better practice would be for attorneys, in drawing these 
complaints, to take necessary pains and insert the few neg- 
ative averments required by the statute; and for attorneys 

78 Mo.Sup.Repts.—41 
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on the other side to pay closer attention to the merits than 
these questionable technicalities. This statute is penal in 
its character, and the companies are entitled to a more defi- 
nite statement under it than is usual in ordinary cases before 
justices. The following cases fully sustain this complaint 
on the point just considered: Edwards v. Railroad Co., 74 
Mo. 117; Williams v. Railroad Co., 74 Mo. 453; Scott v. 
Railroad Co.,'75 Mo. 136; Bowen v. Railroad Co., 75 Mo. 
426; Belcher v. Railroad Co.,75 Mo. 515; Terry v. Railroad 
Co., 77 Mo. 254; Kronski v. Railroad Co., 77 Mo. 362. 

The second objection is, that the complaint does not 
state that the cow went upon the track at a point not 
within the limits of an incorporated city on town. This 
objection is disposed of by the rule announced in the cases 
above cited. Itis alleged that the injuries occurred at or 
in an inclosed and cultivated field, or at a cattle-guard at a 
railroad entrance of said field. Any ordinary mind would 
infer from these facts that the injury could not have occurred 
within the limits of an incorporated city ortown. In Row- 
land v. Railroad Co., 73 Mo. 619, the complaint, as may be 
seen by a casual reading, contains none of the negative 
averments required by the statute, and it could not be in- 
ferred where the injury occurred. Schulte v. Railroad Co., 
76 Mo. 324, was intended to decide no more than is con- 
tained in the general rule already adverted to. The com- 
plaint is not set forth in the opinion; but an examination 
of the original record will show that it is no stronger in its 
negative averments than the Rowland case. Hence, both 
cases form exceptions to the general rule. 

These are all the questions that arise on the record 
proper; all other questions depending entirely upon the 
® surtsprerron: jus- £2¢ts. The only serious question is as to 
tice court: appeal. whether the evidence shows that the stock 
was killed in the justice's township. Of course, if it was 
not, there was no jurisdiction. This is purely a question 
of fact; and this question, as well as all other questions, 
we are precluded from examining, because the record shows 
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no proper filing and authenticating the bill of exceptions. 

The first entry of record on this subject is as follows: 
“ Now come the parties plaintiff and defendant herein by 
attorneys, and by consent of all the parties and leave of 
the court, the defendant is given thirty days after the ex: 
piration of this term of the court in which to prepare and 
present to plaintiff’s counsel, have signed and file its bill 
of exceptions in this cause.” The following is the succeeding 
order in the case, and is all there is to show the filing of 
the bill: “And afterward, to-wit, in vacation, and on 
Thursday, June 24th, 1880, the following proceedings were 
had in said cause, to-wit: (omitting caption.) Bill of ex- 
ceptions signed, sealed, allowed and filed, and made part of 
the record herein, which said bill of exceptions is in the 
words and figures following, to-wit.” 

The record fails to show any file mark of the clerk 
indorsed upon the bill of exceptions and copied in the 
3. BLL or Bx ce P- record, whichis the only proper evidence for 
filing. the filing of the bill. He has no legal right 
to open court and make an order upon the records of the court 
unless expressly authorized by statute; and all such records 
are nullities; hence, there is nothing on the face of this 
record to show that the bill of exceptions was ever filed 
snd authenticated in this case. The rulings of this court, 
pablished and unpublished, are so numerous and positive 
on these questions as to preclude any further discussion. 
Carter v. Prior, ante, p. 222; Prior rv. Kiso, decided at the 
present term. 

For the reasons stated above, the judgment should be 
affirmed, All concur. 
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Tue State v. Waaner, Appellant. 


1. Murder by Poisoning. A homicide by administering poison, 
with intention of mischief and for an unlawful purpose, knowing it 
to be dangerous to human life, although without intent to kill, is 
murder at common law, and under the statute murder in the first 
degree. 

2. Murder: REVERSIBLE ERROR. Under section 1654 of the Revised 
Statutes of 1879, a person found guilty of murder in the second de- 
gree shall be punished according to the verdict, although the evi- 
dence shows him to be guilty of murder in the first degree. In 
such a case the granting of an instruction for murder in the second 
degree is not reversible error. See Slate v. Alexander, 66 Mo. 148. 


3. Criminal Law: RIGHT OF ACCUSED TO MEET ADVERSE WITNESSES: 
walverR. Where the defendant in a criminal prosecution, in order 
to avoid a continuance, consents that a written statement presented 
by the prosecuting attorney as containing the testimony of absent 
witnesses shall be read to the jury as and for their testimony, he 
thereby waives his constitutional right to meet the witnesses against 
him face to face. ’ 


Appeal from Jackson Criminal Court.—Hon. I. ?. Wurtre, 
Judge. 


AFFIRMED. 
Haire § Kenyon for appellant. 


D. H. McIntyre, Attorney General, and Wm. H. Wal- 
lace for the State. 


Hoveu, C. J—The defendant was indicted for murder 
in the first degree, and was convicted of murder in the sec- 
ond degree, and sentenced to imprisonment in the peniten- 
tiary for ten years. 

He is charged in the indictment with having at divers 
times prior to and on the 24th day of November, 1881, will- 
fully, deliberately, premeditatedly and of his malice afore- 
thought, administered a certain poison called laudanum to 
one Norman J. Bauder, designing and intending him, the 
said Bauder, thereby to kill and murder, from the effects of 
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which said poison said Bauder died on the 24th day of No- 
vember, 1881. There was testimony tending to show that 
the defendant administered the landanum to deceased from 
time to time, not for the purpose of killing him, but for the 
purpose of stupifying his faculties and weakening his intel- 
lect so that he might obtain possession of certain money 
and property which the deceased had; and there was also 
testimony tending to show that the deceased was afflicted 
with diarrhea, and that the landanum was administered to 
him by the defer:dant for the purpose of checking the dis- 
ease. It also appears that the defendant administered an 
unusually large dose to the deceased on the day of his 
death, from the effects of which there is testimony tending 
to show he died. The court instructed the jury as to the 
law of murder in the first degree, murder in the second de- 
gree, and manslaughter in the fourth degree, as follows : 

1. If you find from the evidence that the defendant, 
A. J. Wagner, at the county of Jackson, in the State of 
Missouri, at any time previous to the filing of the indict- 
ment in this cause, intending and contriving to kill the de- 
ceased, Norman J. Bauder, did willfully, deliberately, pre- 
meditatedly and of his malice aforethought, kill said 
Norman J. Bauder by giving to said Bauder a quantity of 
poison called laudanum, or by giving said Bauder divers 
quantities of said poison at divers times, then you will find 
the defendant guilty of murder in the first degree. 

2. If you find from the evidence that the defendant, 
A. J. Wagner, at the county of Jackson in the State of 
Missouri, at any time within three years next before the 
filing of the indictment in this cause, in pursuance of a 
design on his part to produce, increase or prolong such a 
state of stupor or sickness on the part of deceased, Norman 
J. Bauder, as would enable him, the defendant, to accom- 
plish any unlawful purpose with reference to said Bauder, 
did willfully, premeditatedly and of his malice aforethought 
administer to him, the said Bauder, any quantity or quan- 
ties of a poison called Jaudanum, knowing that to do so 
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was wrong and dangerous to life, and should you further 
find that in consequence of such laudanum, so administered, 
for said purpose by defendant, the said Bauder died, then 
in such case, the law presumes such laudanum was admin- 
istered by said Wagner with intent to kill said Bauder, and 
also that such killing was done with malice aforethought, 
and the jury must find the defendant guilty of murder in 
the second degree and assess his punishment at imprison- 
ment in the State penitentiary for a term not less than ten 
years. 

5. If you find from the evidence that defendant 
brought about the death of deceased by giving him lauda- 
num, and yet notin such a manner and with such intent 
as to render him guilty of murder in the first or second 
degree, under the foregoing instructions, yet if you find 
that defendant was attempting to treat deceased for some 
disease with which deceased was afflicted, and in such treat- 
ment carelessly and recklessly so administered laudanum 
to deceased, that he was guilty of culpable negligence in 
producing the death of deceased thereby, then you will find 
defendant guilty of manslaughter in the fourth degree, and 
assess his punishment at imprisonment in the penitentiary 
for two years, or by imprisonment in the county jail not 
less than six months, or by a fine not less than $500, or 
by both a fine not less than $100 and imprisonment in the 
county jail not less than three months. 

The giving of the second instruction has been assigned 
as error. The question presented for our determination by 
1. wumper zy rors. this instruction and the argument of coun- 
euzne. sel is whether, on the facts stated therein, 
the defendant is guilty of murder in the first or second 
degree. The statute provides that “every murder which 
shall be committed by means of poison, or by lying in wait, 
or by any other kind of willful, deliberate and premedi- 
tated killing, or which shall be committed in the perpetra- 
tion or attempt to perpetrate any arson, rape, robbery, bur- 
glary or mayhem, shall be deemed murder in the first 
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degree.” R.S., $1232. “All other kinds of murder at com- 
mon law, not herein declared to be manslaughter, or justi- 
fiable or excusable homicide, shall be deemed murder in the 
second degree.” KR. 8., $1233. It has been repeatedly de- 
cided by this court that our statute dividing murder into 
two degrees is a statute of classification and not of defini- 
tion, and that no homicide, therefore, can be murder either 
in the first or second degree which was not murder at the 
common law. State v. Shock, 68 Mo. 552; State v. Curtis, 
70 Mo. 598; State v. Robinson, 73 Mo. 306. The question 
then arises whether, when a homicide is committed by the 
administration of poison without an intent to kill, but in 
order to accomplish some unlawful act other than the felo- 
nies specified in the statute, and the person administering 
the same knows it to be dangerous to life, such homicide is 
murder at common law. If it be murder at common law, 
then as the murder is by poison it is necessarily murder in 
the first degree. A homicide by poison is not necessarily 
murder at common law. Wharton on Hom., § 92. Poison 
may be carefully and innocently administered for a lawful 
purpose, and yet produce death, in which case no crime 
will have been committed. So, also, a homicide committed 
by poison heedlessly or incautiously administered for no 
unlawful purpose will amount at most only to manslaughter. 
But where poison is knowingly administered with inten- 
tion of mischief, and to accomplish some unlawful purpose, 
if death ensue it will be murder, although death was not 
intended. The principles here announced find support in 
a remarkably clear and satisfactory opinion by Judge Me- 
Kinney in the case of Ann v. State, 11 Hump. 159, vide also 
State v. Wells, 61 Iowa 100; s.¢.,17 Cent. L. J. 389. Under 
this view of the law the second instruction was erroneous. 
On the facts stated in this instruction, which the jury by 
their verdict seem to have found to be true, the defendant 
is guilty of murder in the first degree, a homicide by poison, 
which is murder at common law, being under the statute, 
as has been stated, murder in the first degree. 
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But this error of the court will not warrant a reversal 
of the judgment. Section 1654 of the Revised Statutes, 
° «upper: revers. Geclares that: “ Upon indictment for any 
a offense consisting of different degrees as 
prescribed by this law, the jury may find the accused not 
guilty of the offense charged in the indictment, and may 
find him guilty of any degree of such offense inferior to 
that charged in the indictment, or of an attempt to commit 
such offense, or any degree thereof; and any person found 
guilty of murder in the second degree, or of any degree of 
manslaughter, shall be punished according to the verdict 
of the jury, although the evidence in the case shows him 
to be guilty of a higher degree of homicide.” This statute 
has been declared by this court to be a constitutional enact- 
ment, (State v. Hopper, 71 Mo. 425,) and the verdict of the 
jury, therefore, cannot be disturbed for the error committed 
by the court in giving the second instruction. 
It is further urged by the defendant’s counsel that the 
court erred in permitting the written statement of absent 
3. crrminaL .aw: Witnesses, prepared by the prosecuting at- 
right of accused ‘© torney on his application for a continuance 
nesses: waiver. = for the State, to be read to the jury, al- 
though the defendant insisted on going to trial and con- 
sented that such statements might be used as and for the 
testimony of such witnesses. This assignment of error is 
based upon section 22 of the bill of rights, which provides 
that in criminal prosecutions the accused shall have the 
right “ to meet the witnesses against him face to face,” and 
upon the further ground that the defendant cannot waive 
this constitutional right. This precise question has been 
directly passed upon by the supreme court of Iowa in the 
case of the State v. Polson, 29 Iowa 133, under a constitu- 
tional provision similar to ours, and the right of the de- 
fendant to waive his personal privilege to be confronted by 
the witnesses against him is distinctly affirmed both upon 
principle and authority, and we approve the views there 
announced. . 
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Perceiving no error in the record before us which will 
warrant a reversal, the judgment of the criminal court of 
Jackson county will be affirmed. The other judges con- 
cur. 





Canone V. Hurt et al., Plaintiffs in Error. 


1. Homestead: DEATH OF WIDOW LEAVING MINOR CHILDREN. Under 
the homestead act of 1865, the right of the minor children to hold 
and enjoy the estate, is not affected by the death of the mother. 


2. Case in Judgment: cHILDREN BY SECOND HUSBAND. Upon the 
death of J a homestead was set off to M, his widow, and R, their 
child, a minor. M afterward married H, and died leaving a minorson 
by H. Held, that the death of M did not interrupt the homestead 
right of R aslong as he remained a minor. But on R attaining his 
majority, he and the son by H would inherit the estate from M as 


tenants in common. 


Error to Howard Cireuit Court.—Hon. G. W. Burckuartr, 
Judge. 


AFFIRMED. 
Herndon & Herndon for plaintitt in error, 
} eo Major tor defendant in error. 


Puities, C.—This is an action of ejectment, begun in 
1879, by Robert Canole, a minor, by guardian, to recover 
of defendants a tract of land in Howard county containing 
28 65-100 acres, more or less. Ouster laid on the 20th day 
of August, 1878. The answer tendered the general issue. 

The case was tried on the following agreed statement 
of facts: That John Canole, at the time of his death, was 
seized in fee and possessed of the tract of land described 
in plaintiff’s petition; that said John Canole left a widow, 
Mary Canole, and a minor child, Robert Canole, the plaintiffs 
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that Charles B. Canole is the guardian of said Robert 
Canole; that the defendant George W. Hurt is an infant, 
of whom Mark Jackman is the guardian; that said Mary 
Canole, widow, after the death of her husband, John Ca- 
nole, married Todd, who left her; and the said Mary, 
without obtaining a divorce from said Todd, married de- 
fendant, Henry Hurt; and defendant George W. Hurt is 
her only child by said marriage with Henry Ilurt ; that the 
said land was duly set off to Mary Canole and her minor 
child Robert Canole, as a homestead under the provisions 
of the statute, and while said Mary was the widow of John 
Canole. 

The order of the court setting out such homestead was 
here read in evidence, in words and figures following, to- 
wit: 

“Mary Canole against David Pipes, administrator of 
the estate of John Canole, deceased. In the Howard 
county court, February 9th, 1870. David Peeler, John 
Walker and William II. Settle, commissioners, appointed 
at the last term of this court to set out to plaintiff a home- 
stead, present their report, and it appearing to the court 
that the tract of land described in the petition and in the 
said report filed, was valued by said commissioners at $860, 
and that sum is less than the value of a homestead allowed 
by law, and that said commissioners have set out the whole 
tract as a homestead for said plaintiff and her child, Rob- 
ert Lee Canole, according to the provisions of the statute 
in such cases, it is, therefore, ordered by the court that the 
report of said commissioners be, and the same is approved 
and confirmed and ordered to be recorded, and the tract of 
land described therein set out to Mary Canole and Robert 
Lee Canole as a homestead, according to the statute afore- 

“said.” 

It was further admitted that the defendants were in 
possession of the land in controversy at the commencement 
of this suit, and are now in possession, and that the value 
of the monthly rents is $5. There was no other evidence. 
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The court found the issues for the plaintiff, and the defend- 
ant brings the case here on error. 

The question for discussion arising on the agreed state- 
ment of facts has not been directly decided in this State, 
though the principle involved has, in effect, been settled. 
The homestead claim represented arose under the statute 
of 1865. The fifth section of the homestead act reads as 
follows: 

“Tf any such housekeeper or head of a family shall 
die, leaving a widow or any minor children, his homestead, 
to the value aforesaid, shall pass to and vest in such widow 
or children, or if there be both, to such widow and chil- 
dren, without being subject to the payment of the debts of 
the deceased, unless legally charged thereon in his lifetime ; 
and such widow and children, respectively, shall take the 
same estate therein of which the deceased died seized ; pro- 
vided, that such children shall, by force of this chapter, 
only have an interest in such homestead, until they shall 
attain their majority, and the probate court having juris- 
diction of the estate of such deceased housekeeper or head 
of a family, shall, when necessary, appoint three commis- 
sioners to set out such homestead to the person or persons 
entitled thereto.” 

From this section one thing is clear to my mind, and 
that is, the legislature did not intend to secure the privileges 
and benefits of the homestead exemption and estate to any 
other person or persons than the widow and minor children 
of the “ head of the family” who died seized of such home- 
stead. The manifest object was to preserve to the head of 
the family during his life the enjoyment of the home prop- 
erty as a means of shelter and protection, as also a means 
of better securing the unity of the family. Its further 
purpose was, upon his death, to devolve the estate upon 
his widow and minor children just as he held it, and for 
the same beneficent end—that of keeping his widow and 
dependent children together by affording to them a com- 
mon shelter and a common source of subsistence. 
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Wo other children than his minor children are admitted 
to the homestead as such. No child of the wife, by mar- 
riage anterior or subsequent to her coverture with the owner 
of the estate, has any right or claim to enter into the home- 
stead and share it with his children, so long as they are 
minors. Any other construction would thwart the spirit 
and intent of the statute, and let in aliens to the head of 
the family to share with his offspring the home which the 
legislature declared shall be enjoyed by his widow in per- 
petuity and his offspring during minority. 

True, it is that under this statute the widow took in 
fee, and at her death the fee title would descend to her heirs 
and not to her husband’s. Skouten v. Wood, 57 Mo. 880. 
So that if at the time of her death there had been no minor 
child of the husband, no doubt but her children, whether 
of lawful or unlawful wedlock, would take the estate, in 
fee, as of the mother, as tenants in common. 

But where there is a minor child, as in this case, of the 
father from whom comes the homestead, while the fee title 
is in the widow, the minor child is entitled to hold with 
her during the minority, and neither she nor those claim- 
ing under her, can oust or resist the right of possession of 
such minor. 

Judge Napton, in Skouten v. Wood, supra, while the 
point was not directly involved, nevertheless expressed his 
view of this question as follows: ‘ Supposing her death 
to occur before the minor children (where there are any) 
attain majority, it would be a serious question as to where 
the title goes; but I suppose it would go to the surviving 
minor children and on their majority to the heirs of the 
deceased.” By the expression “to the heirs of the deceased” 
he meant, evidently, the heirs of the deceased widow. In 
that case the court held, that as the section in the statute 
of 1865, under consideration, was copied from the homestead 
law of the state of Vermont, the legislature adopting it are 
supposed to have been familiar with the construction placed 
upon the act by the supreme judicial department of that 
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state, and by a well recognized rule of interpretation such 
construction came with and was, in effect, adopted by our 
legislature when they re-enacted the statute. In Keys v. 
Hill, 30 Vt. 760, decided in 1858, long anterior to the adop- 
tion of the homestead law now in question, the supreme 
court of that state determined the character and quality of 
the estate taken by the widow and heirs, and the right of 
one to hold it in severalty. The proposition was sought to 
be established in that case that the widow and children held 
as tenants in common, with all the incidents and rights 
which under the general law of real property inhere to such 
estate. Under the construction contended for in that case 
by the one party, as here, the homestead estate could be cut 
into as many “distinct equal fragments” as there were chil- 
dren, and taken by each in severalty, “though the widow 
might have no other place or means of shelter, habitation 
or support.” This the court held was not to be maintained. 
But it said: “ We think the clear design of the law is to 
continue the homestead entire, as the home of the widow 
and children constituting the family at the decease of the 
husband and housekeeper or head of the family, and that 
no right of the children becomes operative to sever or divert 
such homestead from full enjoyment and occupancy as the 
family home, so long as the widow, or widow and children, 
see fit to continue it as such family home. In other words, 
we think the homestead continues to stand in the same 
relation to the family of the deceased for the purpose of a 
home and support, upon and after his decease, as it did be- 
fore and up to the time of his decease.” As the correlative 
of this construction it must follow that as the children can- 
not oust nor sever, as against the widow, neither can the 
widow, while living, hold to the exclusion of the children 
nor in severalty. 

The practical operation of an effort to enforce the rule 
contended for by appellant will demonstrate its invalidity. 
It will not, I presume, be contended by the learned counsel 
for plaintiff in error, that the death of the mother termi- 
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nated, or in any degree lessened the estate of the minor 
under the homestead law. This child is equally interested 
with the after-born child in the fee estate inherited from 
the mother. So if there be a right of admission to the 
immediate possession of the premises by the after-born 
child, to what share or interest is he entitled? It cannot 
be an equal share with the first child, for he holds a home- 
stead interest in addition to the undivided half interest 
with the later child in the fee under the mother. As the 
homestead interest cannot be severed, but must be held and 
enjoyed in common as an entire estate, if the last child 
could maintain ejectment it could only be to the extent of 
being let in to hold, as of the entirety, with the beneficiary 
of the homestead, when it has no right whatever in the 
property under the homestead law. 

The construction of this act must, therefore, be that 
the right to hold and enjoy the estate was in nowise inter- 
rupted by the death of the widow. The first child, during 
its minority, holds not by inheritance but by virtue of the 
homestead law. And as the absolute fee, which the widow 
took, was burdened with the homestead interest and right 
of the first child, and as the after-born child is not claim- 
ing, nor indeed can claim, any right under the homestead 
act as such, but solely by the law of descent from the 
mother, it takes an interest in the fee, but burdened with 
the paramount right to the possession of the first child 
during its minority. When the first child shall have at- 
tained its majority the homestead estate will be at an end, 
and both children will then, and not before, as heirs of the 
common mother, take from her the estate in fee as tenants 
in common. 

It follows that the conclusion reached by the circuit 
court was for the right party, and its judgment is affirmed. 
All concur. 
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Stone v. THe TRaveLERS Insurance Company, Plaintiff in 
Error. 


1. Action against Corporation: IRREGULAR SUMMONS: AMENDMENT. 
In an action against a corporation the writ commanded the offi- 
cer tosummon “the proper officer of’’ the corporation to appear. 
Pending a motion to quash on the ground that the writ did not re- 
quire the corporation but only its officer to appear, the court granted 
leave to amend by striking out the words here quoted. Held, that 
this was proper; and although it did not certainly appear that the 
amendment had actually been made, this court would treat it as if 
it had been. 

Foreign Insurance Companies: SERVICE OF PROCESS ON THEM: 
“STATE AGENT.” In an action against a foreign insurance company 
the sheriff returned that he had served the summons on H. P., 
“‘state agent”’ of the company. Held, that the words “state agent” 
sufficiently designated H. P. as the person appointed by the com- 
pany under section 6013, Revised Statutes 1879, for the purpose of 
receiving service of process in actions against the company. 

: TO BE SUED, WHERE. Suits against foreign insurance com- 
panies are not required to be brought in the county in which 
the agent appointed under section 6013, Revised Statutes 1879, to 
receive service of process, resides. They may be brought in any 
county in the State; and if the agent lives in another county, the 
writ is to be directed to the sheriff of the latter county. 


te 
. 





Appeal from Linn Court of Common Pleas ——Hon. Tuos. 
WHITakER, Judge. 


AFFIRMED. 
Dyer, Lee & Ellis for plaintiff in error. 
Lithgow & Elliott for defendant in error. 


Hoven, C. J.—The defendant, a non-resident insurance 
company, incorporated under the laws of the state of Con- 
necticut, was sued by the plaintiff in the common pleas 
court of Linn county on the 12th day of April, 1880. The 
writ of summons was directed to the sheriff of St. Louis 
city, commanding him to summon the “proper officer of 
the Travelers Insurance Company of Hartford, Connecti- 
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cut, to appear,” etc., before said common pleas court. This 
writ was returned executed by the sheriff of St. Louis city 
by delivering a copy of the petition and writ “to Horace 
Power, state agent of the Travelers Insurance Company of 
Hartford, Connecticut, the within named defendant.” 

The defendant appeared specially and moved to quash 
the writ and return, for the following reasons: (1) Be- 
cause the writ is directed to the sheriff of the city of St. 
Louis. (2) Because it appears on the face of the writ that 
it does not require the defendant to appear, but requires 
some officer of the company to appear. (8) Because it ap- 
pears by the writ of summons that defendant is a foreign 
corporation organized under the laws of Connecticut, and 
must be sued in the county in which its agent authorized 
to accept service is found, and it cannot be served by and 
through an officer of said company. (4) Because the writ 
and return of the sheriff are void. (5) Because the return 
is insufficient. 

Pending this discussion of the motion, on application 
of plaintiff, the court made an order allowing the writ to 
‘gSHELASLHESE Date thereof, the worda =the proper officer 
ular summons: ’ proper omice! 
—— of,’ thus leaving a command to summon 
the defendant; and although the writ is copied into the 
transcript before us as it was originally issued, as the writ 
was not void and the amendment was permissible, we will 
regard it as having been made. Jarbee v. Steamboat, 19 
Mo. 141. It is perhaps fairly inferable from the recitals in 
the bill of exceptions that the amendment was actually 
made. 

The return of the officer that he had, in the manner 
stated, served “Tlorace Power, state agent of the Travel- 
2. ForrIGN 1NsuR- ers Insurance Company of: Ilartford, Con- 
ANCE COMPANIES: 3 Py, i 
service Of process necticut, the within named defendant, 
rights.” sufliciently designates said Power as the 
person appointed by the defendant under section 6013 
of the Revised Statutes, upon whom process might be 
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served in suits instituted against said company. The per- 
son required to be appointed under said section, is desig- 
nated therein both as an agent and an attorney. The return 
would have been more precise if it had described Power as 
the state agent of the defendant for the service of process 
or to receive service of process, but that he was such agent 
may be fairly implied from the use of the words “ state 
agent.” We are of opinion that the return of the officer 
is, in this particular, sufficient. 

The principal question presented by the record is 
whether in a suit instituted in Linn county, against a for- 
eign insurance company as sole defendant, process can be 
issued to and served by the sheriff of the city of St. Louis 
on the agent appointed by the company under section 6013 
of the Revised Statutes to receive service of process in this 
State. The section referred to provides that any foreign 
insurance company desiring to do business in this State, 
“shall first file with the Superintendent of the Insurance 
Department a written instrument or power of attorney duly 
signed and sealed, appointing and authorizing some person 
who shall be a resident of this State, to acknowledge or 
receive service of process, and upon whom process may be 
served for and in behalf of such company in all proceed- 
ings that may be instituted against such company in any 
court of this State, or any court of the United States in 
this State, and consenting that service of process upon any 
agent or attorney appointed under the provisions of this 
section shall be taken and held to be as valid as if served 
upon the company, according to the laws of this or any 
other state; * * Service of process as aforesaid, 
issued by any such court as aforesaid, upon such attorney 
appointed by thecompany * * _ shall be valid and 
binding, and be deemed personal service upon such com- 
pany, so long as it shall have any policies or liabilities out- 
standing in this State.” 

Under the foregoing provisions of our insurance law re- 
lating to foreign insurance companies, service may be made 

78 Mo.Sup.Repts.—42 
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upon the agent thereby required to be appointed, in any 
suit instituted against such company in any court of the 
State. In the case of Baile v. Equitable Fire Ins. Co., 68 
Mo. 617, it was held that the mode of suing a foreign in- 
surance company not domesticated here, by reason of hay- 
ing its chief office or place of business in this State, pro- 
vided by the foregoing section of the insurance law, is 
exclusive of all other modes of service. The defendant 
being a non-resident of the State was subject to suit in any 
county in this State, (R. 8., § 3481,) and could be person- 
ally served in the manner pointed out by the section under 
consideration. 

The sheriff of Linn county has no general power to 
serve process beyond the limits of his county, and there is 
no special provision in cases like the present authorizing 
the sheriff to serve process in any other county. As the 
section quoted authorizes process issued by any court in 
the State to be served upon the agent or attorney of the 
foreign insurance company appointed to receive service, 
such agent may, of course, be served wherever found in 
this State, and as there is no provision in the statute au- 
thorizing the sheriff of the county where the suit is brought 
to serve process out of his county, there is necessarily an 
implied power in the court where the suit is brought to 
issue process to the sheriff of any county in the State where 
the agent of the foreign insurance company may be found. 
We are of opinion, therefore, that the court had jurisdic- 
tion of the defendant, and the judgment of the common 
pleas court, which was for the plaintiff, will be affirme:. 
All the judges concur. 
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BRANDENBURGER V. Eastxey, Appellant. 


1. Justices’ Courts: summons. Section 2858 of the Revised Statutes of 
1879, provides that the summons, issued by a justice of the peace, 
shall require the defendant to appear not more than seventy-four 
days from its date, and shall also state the nature of the suit and 
the sum demanded; Held, that a summons dated June 10th, 1879, 
requiring defendant to appear before the justice on the 23rd day of 
June, 1880, and containing no statement of the nature of the suit 
nor of the sum demanded, was a nullity. 


2. This Court cannot act upon a conjecture that a date appearing in 
the record is erroneously given. 


Appeal Jrom Linn Cirenit Court—Hoxr. G. D. Burauss, 
Judge. 


REVERSED, 
A.W. Mullins for appellant. 
E.R. Stephens tor respondent. 


Henry, J.—This suit originated in a justice’s court in 
Linn county. The writ of summons issued by the justice, 
is as follows: “State of Missouri, to the constable of 
Locust Creek township, in the county of Linn, State of 
Missouri, greeting: Wecommand you to summon George 
W. Easley to appear before the undersigned, one of the 
justices of the peace of Locust Creek township, in Linn 
county aforesaid, on the 28rd day of June, 1880, at ten 
o’clock in the forenoon, at his office in said township, tc 
answer the complaint of S. Brandenburger and A. Lowen- 
stein, of the firm of 8. Brandenburger & Co. Given under 
my hand, this 10th day of June, 1879. W. P. Menefee, 
justice of the peace.” On which summons a return was 
made as follows: “I hereby certify that I have executed 
the within writ by delivering a true copy of the within 
writ to the within named George W. Easley, the 11th day 
of June, 1880, in Locust Creek township, Linn county, 
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Missouri. Marion Boles, constable.” Judgment by default 
was rendered against defendant by the justice on June 23rd, 
1880. And on July 2nd, 1880, defendant, by attorney, ap- 
peared for the purposes of the motion only and filed his 
motion to set aside the judgment. This was overruled by 
the justice and defendant appealed. 

In the cireuit court the defendant filed his motion to 
dismiss the suit, which motion is as follows: ‘ Now at this 
day comes the said defendant and appearing for that pur- 
pose only, moves the court to dismiss this suit for the rea- 
sons following, to-wit: Because the summons served in 
this case does not state the nature of the suit or the sum 
demanded, as required by law.” Which motion was over- 
ruled by the court and defendant excepted. At the same 
term of said court and on December 10th, 1880, judgment 
was rendered against defendant for the sum of $81.05, by 
default. And on the same day defendant filed his motion 
to set aside the judgment by default and grant a new trial, 
for the reasons following: (1) Because the court improp- 
erly overruled the motion to dismiss the case made by de- 
fendant. (2) Because the judgment was rendered against 
the defendant without his having such notice thereof as 
was required by law. (8) Because said summons was not 
served upon the defendant by any officer authorized by law. 
(4) Because no summons was served on defendant. The 
court overruled the motion for new trial and defendant ex- 
cepted: 

Section 2858, R. 8. 1879, provides that the summons 
shall command the constable to summon the defendant to 
1, gustices’ covets: #Ppear before the justice at the time and 
eenences place named therein, “not less than ten 
nor more than seventy-four days from the date thereof, to 
answer the complaint of the plaintiff, stating also the nature 
of the suit and the sum demanded.” It does not appear 
from the summons whether the suit was on a note or ac- 
count, or on what cause of action. If on an instrument of 
writing, purporting to have been executed by the defend- 
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ant, and the debt or damages claimed may be ascertained 
from the instrument, the law dispenses with a statement of 
the cause of action, preliminary to the issuance of the writ, 
but requires that the writing shall be filed with the justice. 
§ 2852. The statement filed with the justice is not before 
us, nor does it appear, except in plaintiff’s statement of the 
case in this court that the suit was on a promissory note. 
Section 2858 requires that, in the summons, the nature of 
the suit shall be stated. Because the summons required 
the defendant to appear more than a year after its date, and 
contained no statement of the nature of the suit, it was a 
nullity. 

There is no suggestion that the summons was, in fact 
issued on the 10th day of June, 1880, and that it was a 
2, THIS COURT. clerical error to give it the date it bears. 
While we might conjecture that this was so, yet we cannot, 
on mere conjecture, regard the 10th day of June, 1880, as 
the true date at which the summons was issued. 

The motion to dismiss should have been sustained, and 
the judgment is reversed and the suit dismissed. All con- 


eur. 





Tun Crry or KaNsas y. Jounson, Appellant. 


1. Justice’s Courts: statement. In an action before a justice of 
the peace the statement is sutiicient if it advises the defendant of 
the nature of the demand against him. 

Merchant’s tax under Kansas City Charter. Under the char- 
ter of Kansas City a merchant’s liability for the payment of taxes 
on his goods and wares fora given year, does not depend upon the 
fact of his being a merchant during the fiscal ycar beginning on the 
third Monday of April of that year, but is made to depend upon 
the fact whether on the Ist day of January of that year, and at any 
time within three months before such Ist day of January he had on 
hand as a merchant in said city goods, wares and merchandise. 


to 
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; NOT A TAX FOR PRIVILEGE, The tax imposed upon a mer- 
chant by the charter of Kansas City is not for exercising the priv- 
ilege of selling goods, but is a tax imposed upon his goods and wares 
as a merchant, or in other words, a personal tax on the goods of a 
merchant as distinguished from the personal tax of others. 


4. Pleading Matter of Law. A pleading is not defective for not 
alleging a matter oflaw. Anaverment that a tax was “duly levied” 
is equivalent to pleading the substance of the ordinance under 
which it was levied, and is sufficient to authorize the reception of 
the ordinance in evidence. 


5. Constitutional Law: taxine power. Section 3 of article 10 of 
the constitution, which declares that all taxes shall be levied by 
general laws was intended to restrict the power of the legislature in 
passing laws for the levy of taxes to the passage of general laws as 
distinguished from local and special laws, and it did not repeal char- 
ter provisions authorizing the levy of taxes. 

6. Attorney’s Fee. An attorney’s fee of ten per cent is expressly 
authorized under the charter of Kansas City in suits for the collec- 
tion of taxes. 


7. Judgment for more than Demanded. The amount of tax due 
at the time of beginning suit being stated, the law fixes the interest 
and costs to be added when judgment is rendered. Hence, it is no 
objection toa judgment for taxes that it is for a greater amount 
than is sued for, the amount being in such case a matter of law and 
not of fact. 


8. Payment of other Tax no Defense, Payment of taxes on a 
different stock of goods as a merchant during a given fiscal year, is 
do defense to an action for the tax of a merchant legally imposed 
upon a stock of wares and merchandise which he had been engaged 
in selling as a merchant on the Ist day of January of that year, and 
for three months preceding that day. 















Appeal from Jackson Special Law and Equity Court-—Hon. 
R. E. Cowan, Judge. 








AFFIRMED, 


J. B. F. Cates and Milton Campbell for appellant. 






R. H, Field and D. S. Twitchell for respondent. 





Norton, J.—This suit was instituted before a justice 
of the peace upon the following statement, viz: “Plaintiff 
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states that on the first day of January, 1878, and for more 
than three months prior thereto, the defendant, Jervis John- 
son, Was carrying on business as a merchant in the City of 
Kansas; that the said city, by its mayor and common coun- 
cil, duly assessed and levied on the wares and merchandise 
of said defendant : 

A Merchant’s License Tax, for the year 1878, of.....$234 00 


Interest and penalty on said tan.......0 ....ceeeee eee eeee 18 72 
Attorney’s tee for Counselor..............cecceceeereceees 25 27 
ON ic cncrsnvniniiinsipiatninnsenctinnnimnnainuinitia 277 99 


Which said tax, interest, penalty and costs have not 

been paid, and for which plaintiff asks judgment. 
S. P. Twiss, City Counselor, 
Plaintiff’s Attorney.” 

On the trial before the justice plaintiff obtained judg- 
ment, from which defendant appealed to the special law 
and equity court, where plaintiff again obtained judgment, 
from which defendant has appealed to this court. The 
following proceedings were had at the trial, to-wit: 

Plaintiff offered to read in evidence from the personal 
tax-book of 1878, of Kansas City, as follows: 
Name, Jervis Johnson. 
Location, 543 Main Street. 
Business, Queensware Dealer. 





Cash value of goods as returned by assessor............ $9,000 
CHOSNUNE CHIE POF CUR ccsccncccsnsnnccsccsecccsscondes $ 90 
Per cent for payment of Bonds and Coupons..... 144 

ia ascncecnstisesi ee ee $234 


Defendant objected to the admission of this evidence 
on the ground that no cause of action is stated against de- 
fendant, it not appearing (a) that plaintiff has capacity to 
sue; (b) nor that defendant was a merchant in the fiscal 
year 1878; (c) nor that any right to levy a gross tax of 
$234 existed; (d) nor that a levy of interest, penalty or at- 
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torney’s fees on license tax was legal; (e) nor that an ordi- 
nance levying such tax was pleaded, nor that a suit fora 
license tax is given. (2) And that said evidence is irrele- 
vant. The court overruled these objections, and admitted 
said evidence, to which defendant excepted. 

Plaintiff then offered in evidence an ordinance of the 
City of Kansas, approved April 16th, 1878, entitled, “An 
ordinance to levy taxes for the fiscal year, beginning on the 
15th day of April, 1878.” Said ordinance levies 10 mills 
on the dollar asa general tax; 13} mills on the dollar for 
payment of bonds, etc., and 2} mills on the dollar for a 
sinking fund; and levies said taxes amounting to 26 mills, 
“onthe merchants named in the list made and returned by 
the city assessor for the fiscal year beginning on the third 
Monday of April, 1878.” And said ordinance closes as fol- 
lows: ‘ License taxes shall be collected in the same man- 
ner and at the same time as taxes on the other personal 
property ; and all laws and ordinances governing as to col- 
lection of taxes on personal property generally shall apply 
to the collection of taxes on merchants.” 

Defendant objected to the admission of this ordinance 
in evidence: (1) Because it was not pleaded. (2) Because 
the last sentence is not included in the title. (3) Because 
the law does not permit such mode of collection. (4) Be- 
cause said last sentence is uncertain, impossible and beyond 
the power of the council. The court overruled these ob- 
jections and admitted said ordinance in evidence, and de- 
fendant excepted. Plaintiff offered no further evidence, but 
rested. 

Defendant put in evidence: (1) His tax receipt and 
license as a merchant from plaintiff for the fiscal year 
1877, ending April 15th, 1878. (2) Ilis tax receipt and 
license as a merchant delivered him by plaintiff for the fiscal 
year 1878, ending April, 1879. (3) It was admitted on the 
trial by both parties: (a) That defendant was a merchant 
and owned the wares and merchandise covered bythe first 
of said licenses during 1877, and up to March 1st, 1878, at 
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which date he sold them toa party who forthwith took 
them from this State; that defendant did not own said 
goods during the year 1878 after the Ist of March, 1878. 
(b) That the second of the above licenses and tax receipts 
covered a new and different stock of goods, procured by 
defendant during the fiscal year 1878. (c) That the license 
tux here sued for was levied under the charter of Kansas 
City, approved March, 1875, and that said city never organ- 
ized under the general laws relating to cities, approved 
April 21st, 1877. (4) The revised ordinance of the City of 
Kansas, approved October 14th, 1861, defining a merchant, 
prescribing a punishment for dealing as a merchant with- 
out a license, requiring a bond to pay “all taxes due on his 
license,” and that the city attorney shall collect the licenses 
unpaid by any process known to the law. This was all the 
evidence. 

We are of opinion that the trial court did not err in 
overruling defendant’s objection to the introduction in evi- 
|. susrices’ courrs: dence either of the personal tax-book, or 
setae the ordinance entitled “An ordinance to 
levy taxes for the fiscal year beginning on the 15th day of 
April, 1878.” It will be observed that this suit was com- 
menced before a justice of the peace, and in such cases the 
statement filed is sufficient if it advises the defendant of the 
nature of the demand against him. It is manifest from the 
statement, that plaintiff’s demand against defendant is for 
unpaid taxes duly assessed, as alleged, on the wares and 
merchandise of said defendant, as a merchant. 

We do not think it was necessary to aver in the state- 
ment that defendant was a merchant during the fiscal year 
2, mencHant’s TAX Of 1878. This, we think, is manifest from 
UNDER KANSAS CITY 
CHARTER. sections 5,8 and 9, pages 219, 220, Acts 
1875. Section 5 provides that every person owning or 
holding property subject to taxation for municipal purposes 
on the Ist day of January of any calendar year after 1875, 
including all property purchased on that day, shall be liable 
for taxes thereon for the fiscal year beginning on the third 
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Monday of April next thereafter. Section 8 provides that 
the assessor shall, at least ten days before the Ist day of 
January in each year, give public notice * * that 
all merehants doing business in the city, are required (on 
or before the 15th day of February next) to furnish to him 
at his office, a true statement, verified by the oath or affi- 
davit of such merchant or his agent, of the highest amount 
in value of all goods, wares and merchandise owned or kept 
on hand for sale by such merchant at any time within three 
months before such Ist day of January. Section 9 makes 
it the duty of the assessor between the Ist day of January 
and the 15th day of March of each year to return to the 
council a full and complete assessment of all property ** 

* and a list of all merchants doing business in said 
city, with the cash value of the highest amount of goods, 
wares and merchandise owned or kept on hand by each, for 
sale, at any time within three months before the 1st day of 
January of each year. It will be perceived that under the 
above charter provisions defendant’s liability for the pay- 
ment of taxes on his goods and wares, was not dependent 
upon the fact of his being a merchant during the fiseal year 
of 1878 beginning on the third Monday of April, 1878, but 
is made to depend upon the fact whether on the 1st day of 
January, 1878, and at any time within three months before 
such 1st day of January, 1878, he had on hand as a mer- 
chant goods, wares and merchandise. 

We do not regard this as a suit to recover a tax im- 
posed upon the defendant for exercising the privilege of sell- 
ing goods, wares and merchandise as a merchant, but to re- 
cover atax imposed upon his goods and wares as a merchant, 
2 : not a tax OF in other words, to recover a personal tax 
+ Sar genre. on the goods of a merchant as distinguished 
from the personal tax of others. So regarding it, the state- 
ment in question meets the requirements of section 76, page 
241, Acts of 1875, which provides that in suits for the collec- 
ticn of taxes on personal property, it shall be sufficient to 
state the amount of tax, interest and costs and penalty 

















OCTOBER TERM, 1883. 667 


The City of Kansas v. Johnson. 





claimed, the year or years for which it was levied, the owner 
of the personal property, and that the tax has not been 
paid. 

Neither is the statement deficient in not alleging that 
the mayor and council had a right to levy the tax. Whether 
4. pyeapinaatrer they had the right was a matter of law and 

on BAU. not of fact, and hence it was unnecessary 
to allege the existence of the right. That the right existed 
is abundantly shown by sections 31, 1 and 3, Laws of 1875, 
pages 217, 218, 219. The averment contained in the state- 
ment that the tax was duly levied, in effect pleaded the 
substance of the ordinance, and that is sufficient to author- 
ize its reception in evidence. 

It is also insisted that the power conferred by the char- 

ter on the City of Kansas, through its officers, to levy taxes, 
5. constirutronar WS abrogated by section 3, article 10 of 
LAw ; taxing power. the constitution, which declares that all 
taxes shall be levied by general law. This section was in- 
tended to restrict the power of the legislature in passing 
laws for the levy of taxes to the passage of general laws as 
distinguished from local and special laws, and it does not 
repeal by implication charter provisions authorizing the 
levy of taxes. This construction of the above section is, 
by analogy, sustained by the following decisions: State ex 
rel. v. Macon Co. Ct., 41 Mo. 453; Pacific R. R. Co. v. Cass 
Co., 58 Mo. 17; State ex rel. v. McDonald, 38 Mo. 529 ; State 
ex rel. v. Shepherd, 74 Mo. 310. 

It is also objected that the allowance of an attorney’s 
fee is unauthorized. By reference to sections 40 and 83 of 
6. aTrorNEY’s FEE. article 6 of plaintiff’s charter, Laws of 
1875, it will be seen that an attorney’s fee of ten per cent 
is expressly authorized in suits for the collection of taxes. 

We fail to perceive any force in the objection made, 
that the judgment is for a greater amount than is sued for. 
7.supement For The amount of the tax due at the time of 

MASDED. the institution of the suit being stated, the 
law fixes the penalty to be added by way of interest and 
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costs when judgment is rendered. The class of cases to 
which we have been cited by defendant’s counsel were suits 
for the recovery of damages where the amount of damages 
was ascertained as a matter of fact and not by law. 

The fact that defendant carried on business as a mer- 
chant during the fiscal year of 1878 and paid taxes ona 
$8. raymentororuer “ifferent stock of goods cannot avail him 
TAXES NO DEFENSE as a defense, for the reason that his liability 
to pay the tax sued for, became fixed from the fact that 
such tax was legally imposed upon a stock of wares and 
merchandise which he had been engaged in selling as a 
merchant on the Ist day of January, 1878, and for three 
months preceding that day. 

It is unnecessary to review the instructions given and 
refused by the trial court, inasmuch as the one given on 
the part of the plaintiff conformed to the views herein ex- 
pressed, and those asked for by the defendant and refused 
were antagonistic to them. The judgment is, therefore, 
affirmed. All coneur. 





Ranson, Plaintiff in Error, v. SHEEHAN. 


1 Mechanic’s Lien; DEscRIPTION OF LAND: CONSTRUCTION OF “TRUE 
DESCRIPTION :”’ ‘sO NEAR AS TO IDENTIFY THE SAME.” To entitlea 
contractor to a mechanic’s lien, the statute, (Wag. Stat., p. 909, 2 5,) 
requires him to file ‘‘a true description of the property, or so near 
as to identify the same, upon which the lien is intended to apply.” 
To maintain alien on a building situated on a certain acre of ground, 
fifteen acres were described by their exterior boundary. Held, that 
this was not “‘a true description of the property or so near as to 
identify the same”’ within the statute. 

2. Failure of Description : not CURED BY SUBSEQUENT SURVEY. This 
failure of description could not be cured by the plaintiff’s joining 
with another lienor, in going, after the suit was brought, upon 
the land, surveying it, and setting out the exact acre in an amended 
petition—at least, not as against a third party purchasing the prem- 
ises. Oster v. Rabeneau, 46 Mo. 595, distinguished. 
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3. Lien failing on Land--not Maintainable on Building. <A me- 
chanic’s lien cannot be maintained against the building where the 
lien against the land has failed through an inaccurate description. 


Error to Buchanan Circuit Court—Hon. Joszpu P. Gruss, 
Judge. 


AFFIRMED. 
Graham G. Lacy and Vinton Pike for plaintiff in error. 
Franklin Porter tor defendant in error. 


Pups, C.—This is an action to enforce asmechanic’s 
lien ; and the matter to be determined depends on the suffi- 
ciency of the petition. The original petition was filed Au- 
gust 19, 1875. On September 4, 1876, plaintiff filed an 
amended petition against Edward Sheehan and his wife 
Frances, and Charles B. Wilkinson. The amended peti- 
tion alleged that Edward and Frances were the owners of 
fifteen and one-half acres of ground described in the peti- 
tion, and that said Edward had, in 1875, for himself and 
on account of his wife, and with her full knowledge and 
consent, and for her immediate use, enjoyment and benefit, 
entered into a contract with plaintiff to erect, build and 
complete the brick work of a brick addition, and to fur- 
nish red brick and sand and mortar in making other im- 
provements to the one-story brick dwelling with stone 
basement, owned by said Edward and Frances Sheehan, 
and situated on their land described in said petition, for 
which plaintiff was to be paid as set forth in said peti- 
tion, and that pursuant to said agreement plaintiff fur- 
nished material and did the work in making said addition 
and improvements, all of which amounted to $511.70, upon 
which plaintiff had been paid the sum of $75, leaving a 
balance due plaintiff of $436.70 ; that all of said work was 
done and materials furnished between April 1 and May 8, 
1875, and that the last item of plaintiff’s claim was fur- 
nished on May 8, 1875. The petition avers that plaintiff 
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duly performed all things on his part as required by his 

said agreement, and further alleges “that on August 18, 
1875, plaintiff filed in the office of the circuit court of 
Buchanan county a just and true account of the demand 
due to him for the work done and materials furnished, as 
aforesaid, after all just credits were given, which was 
claimed to be a lien upon the building and improvements, 
for and on account of which said work was done and said 
materials were furnished, and also a true description of the 
property, so that the land on which the lien was intended 
to apply could and can be identified, and also setting forth 
the name of the owners of the property so subject to said 
lien, which account and statement was duly verified by 
the plaintiff who thereby claimed and intended to enforce a 
lien for the amount so due him as aforesaid against the above- 
mentioned building and improvements, and the land on 
which they are situated to the extent of one acre, which 
account and claim of lien are now on file in said office. 
Plaintiff avers that on May 7, 1875 the said Edward Shee- 
han and Frances A. Sheehan did, by warranty deed, con- 
vey the real estate above described to the defendant Charles 
B. Wilkinson, which conveyance was executed after the 
work aforesaid had been nearly completed, and the day be- 
fore the last of said materials were furnished, as aforesaid, 
by plaintiff, of which conveyance plaintiff had no knowl- 
edge antil after said May 8,1875. Plaintiff also avers that 
the defendants, each and all, have failed and refused to 
designate or set apart the acre of ground subject to plain- 
tiff’s lien as aforesaid ; that one Jeremiah Irwin also claims 
a lien against the said building and improvements and one 
acre of ground upon which they are situated, for work and 
labor done on said building and improvements, and is prose- 
cuting his suit in this court to establish his said lien and to 
obtain aspecial judgment according to thestatute in such case 
made and provided ; that plaintiff knows of no other person 
or persons holding or claiming a mechanic’s lien against 
said property ; that plaintiff and said Irwin have caused to 
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be measured, designated and defined, one acre of ground 
out of the land abov e described, and upon which said build- 
ing is situated,” which said acre of land, so measured, 
defined and designated, the petition set out in full. It 
then averred that upon this acre of ground and building 
and improvements before mentioned, the plaintiff claims a 
lien for the amount aforesaid for the work and material 
furnished ; that the account accrued and became due and 
payable on May 8th, 1875, when payment was demanded 
and refused. 

The defendants failing to answer said petition, their 
default was duly entered, and at the January term, 1877, 
the cause coming on to be heard upon an inquiry of dam- 
ages, the plaintiff introduced evidence proving that he had 
performed the work and furnished the material charged in 
his petition upon the building described in the petition, and 
that said building is the only one on said fifteen-acre tract, 
and that the work and materials were reasonably worth 
the amount charged in the petition. Upon this evidence 
and upon the statements of the petition not denied, plaint- 
iff submitted the cause. 

Thereupon the defendant read in evidence the account 
and statement filed in the clerk’s office, upon which plaint- 
iff claimed his mechanic’s lien which is as follows: 


Sr. JosrpH, Mo., August 18, 1875. 
Edward ‘Sheehan and Frances A. Shechan, 
To William Z. Ranson, Dr., 


(It mized Statement) 
To balance............ pduidtadiensesstcencinsabineeseenannbbnnii $436 70 


After setting forth the itemized account under the 
above heading, the statement follows that itis a just and 
true account of the demand due plaintiff, after all just 
eredits are given, for materials furnished and work done in 
erecting an addition to the one-story brick dwelling house 
with one basement situated on the fifteen and one-half acre 
tract of land, which is described as in the petition, and that 
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the work was done and materials furnished between a day 
in April and May 8, 1875, the last labor being performed 
on the last named date; that Frances and Edward were to- 
wether the owners of said real estate, and that said Edward 
vor himself and for his wife, contracted for said improve- 
ments, and concludes: “Andthe said William Z. Ranson 
intends that this shall be alien on said building and im- 
provements above mentioned, and on the above described 
real estate to the extent of one acre, and files the same as a 
lien thereon.” Said statement was duly verified ana filed in 
the office of the cirewt clerk of Buchanan county, August 
17th, 1875. 

The court rendered judgment upon the evidence 
against the plaintiff as to Frances A. Sheehan and Charles 
B. Wilkinson, and refused to adjudge or foreclose a me- 
chanic’s lien in plaintiff’s favor for the claim stated in 
plaintiff’s petition, and refused to render judgment against 
said Frances or said Wilkinson, or cither of them, whereto 
plaintiff excepted, and brings the case here on writ of error. 

Was this petition sufficient to entitle the plaintiff to 
the lien claimed on the land? Section 1, page 907, Wag- 
1, MECHANIC'S LIEN: ner’s Statutes, gave such contractor “ for 


description of land: 


Straus description: his work or labor done, or materials fur- 


tify thesame’’ _nished, a lien upon said building, and upon 
the land on which the same is situated to the extent of one 
acre.” Section 5, page 909, provides, inter alia, that to en- 
title such contractor to the lien he shall “file with the clerk 
of the circuit court a just and true account of the demand 
due him which is to be a lien upon such building, and a 
true description of the property, or so near as to identify 
the same, upon which the lien is intended to apply,” ete. 
It is apparent from the description which the petition alleges 
to have been filed with the clerk, that it was impracticable, 
if not impossible, to determine from it the acre of ground 
to be impressed with the intended lien. Fifteen acres are 
described by their exterior boundary. This is no descrip- 
tion of any one acre; nor is it “so near as to identify the 
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same.” This precise question is decided in Williams v. Por- 
ter, 51 Mo. 441, and Wright v. Beardsley, 69 Mo. 548. 

The plaintiff sought below to remedy this objection 
by joining with another alleged lienor in going, after suit 
2. rarture or pe. Was instituted, on the land and by survey 
caredby subsequent Gefinitely ascertaining the acre on which 
snails the house stood, and then setting out this 
acre in his amended petition. The supposed authority, I 
presume, for this procedure was based on the suggestion of 
Currier, J., in Oster vr. Rabeneau, 46 Mo. 595. That was a 
case of a lien on a single town lot, which embraced a frac- 
tion over an acre, and it was held that the excessive descrip- 
tion of the fractional part ought not, as between the lienor 
and the owner of the lot for whom the work was done, to 
vitiate the lien where the true limit of the lot to be affected 
was so easily ascertainable by a commissioner or other agent 
of the court. Butin such case the ministerial officer or 
agent is designated by the court and the suggestion is no 
authority for the lienor, after suit brought, constituting 
himself surveyor,and making the admeasurement. Whilst 
upholding with the most liberal construction the beneficent 
provisions of this law, wisely designed as it was for the 
protection of the men whose materials and labor have been 
applied to the enhancement of another's property, yet 
where, as in the case at bar, the rights of a third party, a 
subsequent purchaser, are concerned, a stricter rule of con- 
struction is maintained. Wagner, J., in De Witt r. Smith, 63 
Mo. 263, 266, 267, while asserting with spirit the rights of 
the lienor, observes: “In reference to the case now under 
consideration it must be borne in mind that there is no con- 
test between independent outside parties. Jad a third 
person purchased the property without any other notice on 
the record, he might have been deceived by the misdescrip- 
tion, and it would not be notice to him.” 

Tn the case now under review, Wilkinson bought from 
Sheehan and his wife, the owners, before the plaintiff 
filed any lien at all, and certainly to affect him with the 

78 Mo.Sur.Repts.—45 
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lien subsequently filed there should be an approximate con- 
formity to the letter of the statute. The petition in this 
case does not even aver that he had any notice when he 
bought. No such averment would have been necessary 
had the plaintiff, though subsequently filing his lien, com- 
plied with the law. It must, therefore, result that the 
plaintiff, under the petition, was not entitled to have his 
lien enforced against the land or any part of 1t 

3. uimw Fauinc ox Lhe plaintiff contends, however, that 
TAINABLE on ehough was shown to entitle him at least 
ae to maintain his lien against the building in 
question. And this presents for determination the ques- 
tion as to whether a mechanic’s lien will attach, under our 
statute, against the building alone where the lienor has 
failed to affect the acre of land with his lien? If this were 
a question of first impression, and my opinion were of con- 
trolling force, I would be inclined to hold the affirmative 
of this proposition, on the grounds that the first section of 
the mechanic’s lien law says the contractor and material 
man “shall have a lien upon such building and upon the 
land.” The building being the principal subject of the 
lien, that which in fact is the occasion of the lien, I view 
the acre of land as an additional security to the creditor 
lienor ; and because the creditor does not see fit to take all 
the security which the law accords him itis difficult to un- 
derstand why he should lose the whole, where he has 
filed his lien on the principal thing—the building. The 
debtor who has failed to pay for the work, it seems to me, 
ought not to complain that his creditor did not ask for the 
lien on the land. 

But in Williams v. Porter, 51 Mo. 441, the Supreme 
Court of this state held otherwise, and asserted that where 
the mechanic had failed, as in the case now under review 
to obtain his lien on the acre of ground by vague descrip- 
tion, “no lien was created.” This construction the pres- 
ent Supreme Court is in favor of maintaining. The lien 
on the building is made to depend on the lien on the acre 
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of ground to prevent difficulties and embarrassments which 
would inevitably arise out of a construction that would 
permit one man to sell and own the building, while an- 
other owned the ground on which the building stood. The 
only ease provided by statute for the removal of the build- 
ing from the land by the purchaser under the mechanic’s 
lien, being in the instance of prior encumbrances and mort- 
gages, and in case of leaseholds, the inference is that the 
legislature did not contemplate any other contingency un- 
der which the building might be separated from the land; 
and as without this right of separation the lien on the 
building alone would be of little avail, such separate lien 
was not in the legislative mind in enacting the statute. It 
follows under this view of the law that the judgment of the 
cireuit court must be affirmed. All the commissioners con- 
cur. 


SuERwoop, J., dissented. 





Newman V. Brags et al., Appellants. 


Appeal. This case was stricken from the docket for want of an order 
in the record allowing the appeal. 


Appeal from Howard Circuit Court—Hon. G. H. Burcx- 
HARTT, Judge. 


STRICKEN FROM THE DOCKET. 


O. T. Rouse for appellants. 
A. J. Herndon for respondent. 


Martin, C.—There is no order in the record of this 
case granting an appeal. In what -purports to be a bill of 
exceptions there are recitals to the effect that an appeal had 
heen granted, but it contains no copy of any such order. 
There is no entry in the transcript of the filing of any bill 
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of exceptions—nothing to make it a part of the record; 
so that these imperfect recitals of an appeal cannot be ac- 
cepted as evidence of the fact. The case is stricken from 
the docket. All concur 


1. 





Burnett v. McCuiury, Appellant. 


Deed: ERASURE: PRESUMPTION. The law presumes an erasure in 
a deed to have been made before its execution, and imposes the 
burden of proof on him who asserts the contrary. 

$ . An erasure or alteration in the description of one 
of several tracts of land embraced in a deed, made after delivery of 
a deed, will not affect its validity as a conveyance of the other tracts. 
: SEAL. Wherea deed declares that the grantors have affixed 
their seals, but no seal appears opposite the names of one or more 
of them, it will be presumed that they adopted those opposite -~ 
other names. 

Married Woman’s Deed: ackNowLepemEentT. A certificate of 
acknowledgment to a married woman’s deed, made in 1875; Held, 
to be defective because it failed to state that she was made acquaint- 
ed with the contents of the deed. 

Sheriff’s Deed: aTTraAcHMENT: EVIDENCE. A sheriff’s deed in at. 
tachment proceedings taken without the statutory affidavit is void ; 
and where the record shows no finding that the writ of attachment 
was duly issued, the court files may be read in evidence to determine 
whether there was such an affidavit or not, and if none appear, 
then parol evidence is admissible on the one hand to show that 
some of the files have been lost or destroyed, and on the other that 
files alleged to be lost or destroyed, never existed. 

Deed: DESCRIPTION: CALL FoR QuaNnTiTy. A deed described the 
property conveyed as the “‘ north half of the southwest quarter the 
southwest quarter of section 6.” Held, that it should be construed 
to convey the north half of the southwest quarter of the southwest 
quarter of section 6, especially as the call for quantity supported 
this construction. 
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Appeal from Dade Circuit Court—Hon. J. D. Parxtyson, 
Judge. 


REVERSED. 


The testimony of Nathaniel Bray on behalf of plaint- 
iff was as follows: I did know of the suit of Bank against 
Ferguson and Stephens. I was employed by Stephens to 
defend the case. My impression is I examined the papers 
before the court convened; I know I did early in the re 
turn term of the suit. McAfee and Phelps and I examined 
the papers at that time; they represented Ferguson and 
Stephens. I found that Stephens’ property was not at- 
tached and no service on him, and I told him (Stephens) 
to keep out of Dade county. McAfee and Phelps, or one 
of them, and I talked about it, that there was no affidavit 
and bond; then I told Estes he had better dismiss my cli- 
ents, but he went on and took judgment against both, and 
when the record was read next morning I found a regular 
attachment judgment entered up. My client was not at- 
tached, but the judgment was against both Ferguson and 
Stephens. I then examined the record and knew all about 
it, that is the entry read the next morning. I objected to 
the entry because no attachment, nor service, on my client. 
Phelps and McAfee objected to judgment against their 
client because no affidavit or bond, and Ferguson not per- 
sonally served. Perhaps McAfee filed a motion to that 
effect, I can’t say; I appeared only as a friend of the court. 
The next judgment was a general one, and was entered on 
pages 579 and 580. Joseph Estes was plaintiff’s attorney ; 
he left here in 1868; I next learned where he was of his 
brother who was here; I have not seen him since 1868. 
When here he took a good deal of tea, at times very brill- 
iant and at others very morose; he went away very 
strangely ; he transacted his business here very loosely. I 
have corresponded with him since he left; I have hada 
number of talks with defendant about the purchase of this 








678 SUPREME COURT OF MISSOURI, 


Burnett v. McCluey. 








land; the Fergusons and myself owned the land together. 
There was an understanding between the Fergusons and 
myself not to sell unless we were both agreed. The Fer- 
gusons lived in Arkansas and defendant had been there to 
see them about buying their land. He told me that he 
could not trade for the land himself, but that he had got 
Burnett to trade them a piece of land Burnett had in Ar- 
kansas, and McCluey was to pay $800 or $900 for his lands 
in, say six months, and he, McCluey, wanted to buy my in- 
terest in the lands. 

On cross-examination he further testified; I informed 
defendant say one and a half or two years ago, of Estes’ 
whereabouts. It was before Jo Estes’ deposition was 
taken the first time in this case. After Burnett bought 
out the heirs, he, Burnett, denied my title to one heir’s 
share, and hence, I didn’t own half. We, McCluey and I, 
were wrangling with Burnett about his title, and I think 
it was after this suit was commenced I did secure Estes’ 
first deposition in this case, which deposition I understand 
to have been suppressed. That deposition was to prove 
from Estes whether an attachment, affidavit and bond was 
filed in the suit of the Bank against Ferguson and Ste- 
phens. I got the deposition and paid my money for it, 
$25.00, and have not got it back. 

Q. Did you not write a letter to Estes inquiring of 
him if he did not file affidavit and bond for an attachment 
in the Bank suit against Ferguson and Stephens, and in 
that letter did you not use the following words, to-wit: It 
is a purely jurisdictional question? Ans. I may have 
used those words ; I would not say thatI did not. A let- 
ter being handed to witness he further testified as follows, 
to-wit: I wrote this letter; I might have used the words, 
“ Tt isa purely jurisdictional question.” I am not sure but 
I did act in a double capacity ; perhaps I agreed to assist 
McCluey against Burnett. The time McCluey came to me 
at Carthage was the day I entered into a written contract 
as to his purchase of my Ferguson lands. The controversy 
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between McCluey and me against Burnett, was not long 
after McCluey’s contract with me. I counseled McCluey 
to hold possession of the land against Burnett. When 
Burnett conceded I owned one half I tried to get them to 
settle it and divide the lands between them. 

Redirect: I don’t know whether Estes, when he took 
the judgment, had the affidavit or bond in his hands ; there 
were then no such papers in the roll; I did not see Estes 
have them ; I could not say anything about that. 

C. B. McAfee testified: I knew of the Bank case 
against Ferguson and Stephens ; I examined the papers be- 
fore any judgment was taken; I didn’t find any affidavit 
for attachment, but found affidavit of non-residence and 
affidavit to petition, such as was used in order of publica- 
tion cases in those days; also a writ of attachment was 
there, when a judgment was taken in the case; I don’t 
recollect the reading of the record, but when judgment was 
entered at reading, or soon after, I noticed it was a special 
judgment against Ferguson’s land. I called the judge’s 
attention to it, and said I had been employed by Ferguson, 
and having made the examination, I had made no appear- 
ance to the suit; and asked if I might, as a friend of the 
court, appear for the purpose of moving to set aside the judg- 
ment. He readily granted it, and I prepared such a motion, 
I think, to quash the writ of attachment, but of that I am 
not certain. When I had got so far along and motion pre- 
pared and handed to the judge, I understood the judgment 
was set aside. I handed the motion to the clerk. Judge 
Price told Estes to prepare such a judgment as he wanted 
and hand it to Capt. McAfee, and he did so and I was sat- 
isfied. I have no recollection of examining the record 
afterward. I have no recollection of ever seeing the judg- 
ment on record, or ever seeing the record afterward. The 
judgment Estes prepared was a general judgment on an 
order of publication and no attachment. My reason for 
changing the judgment was that there was no affidavit and 
bond, and I presume I put that in my motion, and I sup- 
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posed the judgment was set aside, and I didn’t pay so much 
attention as I might, because it was so easy a going thing. 
I had the roll. I can’t tell whether Estes had any affidavit 
or bond. I don’t think he had, because that was the very 
question. 

Q. In what order and condition were the court pa- 
pers kept in the office of the clerk of this court in 1865 
and thereabouts? Ans. In a very loose and careless 
order. 

The deposition of Joseph Estes, on behalf of defend- 
ant, was as follows: I was the attorney of the Merchant’s 
Bank of St. Louis, for Dade county, and as such I brought 
an attachment suit for said bank against John N. Fergu- 
son, Marshal G. Stephens and others, on a bill of exchange 
for $400, in the circuit court of Dade county, Missouri, re- 
turnable to the fall term, 1865. I drew and filed the peti- 
tion, bond and affidavit in said suit. These papers were 
drawn in the usual statutory form. I made the affidavit 
for said bank in said suit, which affidavit, among other 
things, charged the defendants, Ferguson and Stephens, 
with having absented themselves from their usual places of 
abode, so that the ordinary service of law could not be had 
upon them—or words to that effect copied from the stat- 
utory form. I drew and signed said affidavit, and was 
sworn to the same by the cierk of the circuit court of Dade 
county. The bond was signed by myself as attorney for 
the bank and by R. 8. Jacobs of Greenfield, Dade county, 
and was approved by said clerk. WhenTI had filed the 
petition, bond and affidavit the clerk of the circuit court of 
Dade county issued a writ of attachment against said de- 
fendants, which writ was directed to the sheriff of Dade 
county, and was by him levied upon the real estate of Fer- 
guson, situate in said county. There was no defense made 
to the suit; and as attorney for plaintiff, I asked and ob- 
tained a judgment in attachment against the defendant in 
said suit. At the succeeding term of the court, after the 
judgment was rendered, the said real estate of said Fergu- 
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son was sold by the sheriff of Dade county to satisfy said 
judgment, and Robert McCluey became the purchaser. 

Q. Who was clerk of the circuit court of Dade county 
when you brought this suit? A. Benjamin Appleby was 
clerk, and Nelson McDowell, deputy. 

Q. Were the petition, bond and affidavit fastened to- 
gether when you filed them? A. I think not. It was 
my custom to draw my attachment suits on separate pieces 
of paper and hand them to the clerk to be fastened to- 
gether. 

Q. Have you ever seen the papers since you filed 
them? A. Only once that I remember; I had the peti- 
tion, bond, affidavit and order of publication m my hands 
at the time I took the judgment; I then returned them to 
the clerk, and have not seen them since. 

Q. Did you ever bring any other suits against the de- 
fendants, Ferguson and Stephens? <A. I did not. 

Q. Did you ever ask the court to set aside the judg- 
ment in said suit and grant the plaintiff a general judg- 
ment. A. Ididnot. I demanded and obtained a judg- 
ment in attachment, and I depended in this case (as in all 
others) on the clerk entering up the judgment in proper 
form. I never knew until quite recently—that is to say 
since the year 1877—that any other entry but the original 
entry of a judgment in attachment had been made in this 
suit. 

Q. Did the Bank instruct you to bring suit by at- 
tachment? A. The Bank ordered me to bring all her 
suits by attachment, where defendants were non-residents. 


N. Gibbs for appellant. 
J. C. Cravens for respondent. 


Hoveu, C. J.—This is an action of ejectment for an 
undivided half of the south half of the northwest quarter and 
the north half of the southwest quarter, and the southwest 
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quarter of the southwest quarter of section 6, township 32, 
range 28, and the east half of the southeast quarter, and the 
south half of the northeast quarter of section 1, township 
32, range 29, in the county of Dade. John N. Ferguson 
is the common source of title. Plaintiff claims title under 
a deed from the heirs of Ferguson, containing the follow- 
ing description: “Southwest quarter of section No. ten 
(10), township No. thirty-one (31), range twenty-eight (28); 
also an undivided half of the following, to-wit: South 
half of the northwest quarter, and north half of the south- 
west quarter - the southwest quarter of section 6, town- 
ship 32 of range 28, and also the east half of the southeast 
quarter and south half of the northeast quarter of section 
1, township 32 of range 29, containing 340 acres, more or 
less,” 
The acknowledgment of this deed is as follows: 


Ss 


™! 
U 
. 


StaTE oF ARKANSAS, 
County of Benton, \ 
On the 19th day of January, 1875, before John Black, 
clerk of the circuit court of Benton county, Arkansas, per- 
sonally appeared Charlotte E. Ferguson, William II. Fer- 
guson, B. V. Ferguson, Robert K. Ferguson, Raphael W. 
Hansard, Sarah C. Hansard, his wife, John K. Putnam and 
Alice C. Putnam, his wife, of the county of Benton and 
state aforesaid, to me well known as the persons whose 
names appear as grantors in the foregoing deed of convey- 
ance, and stated that they had executed the same for the 
consideration and purposes therein set forth, and I do hereby 
so certify, and I further certify that upon an examination 
of Sarah C. Hansard, wife of R. W. Hansard, Alice C. Put- 
nam, wife of J. K. Putnam, separate and apart from their 
said husbands, acknowledged that they had of their own 
tree will signed and sealed the relinquishment of dower for 
the purposes herein contained and set forth, without com- 
pulsion or undue influence of ‘their said husbands. 
In testimony whereof, I have hereunto set my 
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[sEAL.] hand and affixed the seal of said court, at office in 
Bentonville, Benton county. Arkansas, this 19th 


day of January, 1875. 
Joun Brack, Clerk. 


The defendant objected to the introduction of this deed 
in evidence for the reason that there had been a material 
alteration therein since its delivery to plaintiff, and since 
it was recorded, and also because the certificate of acknow]l- 
edgment of Sarah C. Tlansard and Alice C. Putnam does 
not conform to the requirements of the statute and is in- 
sufficient. The alteration complained of consisted in the 
erasure of the word “of” from the description above quoted, 
where the hyphen appears between the word “ quarter” 
and the word “the ;” said erasure being visible on inspec- 
tion. <A certified copy of said deed was introduced in evi- 
denee by the defendant which contained the word “of” 
at the place above designated by the hyphen. Oral tes- 
timony was introduced by the plaintiff, tending to show 
that said alteration was not made after the delivery of the 
deed 

The defendant claimed title under a sheriff’s deed 
made in pursuance of a sale in a certain attachment pro- 
ceeding against said John N. Ferguson, the common 
source of title, and one Marshall G. Stephens. The plaint- 
iff introduced in evidence the record and original papers 
in said attachment proceeding, from which it appeared that 
the defendant Ferguson was a non-resident of the state and 
did not appear to the action. An affidavit of the non- 
residence of the defendants appeared among tlie files, but 
no affidavit for an attachment. Oral testimony was intro- 
duced by the plaintiff, tending to show that no affidavit 
for attachment was ever made in said cause, and similar 
testimony was introduced by the defendant tending to show 
that an affidavit for attachment had been made in said 
cause and was lost. 

There was testimony tending to show that the defend- 
ant told the plaintiff that he had lost the land in contro- 
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versy in a suit with one Bray, and that he advised the 
plaintiff to purchase the title from the Ferguson heirs, as 
he himself could not effect a trade with them, and that 
plaintiff did so purchase as advised, but the judgment of 
the court, as will be seen from an instruction given at the 
instance of the defendant, was not based upon this tes- 
timony. 

The court gave the following declarations of law at the 
request of the plaintiff: 

1. That it is admitted in testimony that John N. 
Ferguson is the common source of title to the land de- 
scribed in plaintiff’s petition ; that John N. Ferguson died 
in the year 1868, and plaintiff’s grantors Charlotte E. Fer- 
guson, the wife of John N. Ferguson deceased, and Arthur 
Ferguson, B. V. Ferguson, Alice Putnam, Sarah Hansard, 
William N. Ferguson, R. K. Ferguson are the children 
and heirs at law of said John N. Ferguson deceased. 

2. That although the court may believe from inspec- 
tion of the original deed from the Ferguson heirs to John 
Burnett, that there has been an erasure in said deed, the 
law presumes the erasure was made before the execution 
of the deed, and the burden of proof is on defendant to 
show, by competent testimony, that the crasure was made 
since the execution of the deed. 

4. That the judgment in the case of the Merchants 
Bank of St. Louis against John N. Ferguson and Marshall 
G. Stephens upon which the deed offered in evidence by 
defendant rests, is void, and said deed passes no title. 

5. That ifthe court believes from the testimony, that 
defendant, previous to the purchase of the title of the Fer- 
guson heirs by plaintiff, made statements to plaintiff incon- 
sistent with his (defendant’s) title, or induced or advised 
plaintiff to buy the land in controversy, of the Ferguson 
heirs, then defendant is estopped from setting up any title, 
and plaintiff must recover. 

6. That if the court believes from the testimony, de- 
fendant McCluey advised plaintiff to trade his, plaintiff’s, 
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farm in Arkansas to the Ferguson heirs for the land in 
controversy, and that the plaintiff did so trade, believing 
that the defendant had no claim to said land from defend- 
ant’s statements, advice and conduct, then defendant is 
estopped from setting any claim to said land. 

7. The court declares the law to be, that if the court 
shall believe from the testimony that defendant McCluey 
made such statements to plaintiff as would lead plaintiff to 
believe he, McCluey, had given up his claim to the land in 
controversy, and plaintiff was induced to purchase said 
land, by representations to plaintiff by defendant McCluey, 
that he plaintiff, could make money by buying or trading 
for said land, and that plaintiff did so buy, or trade for said 
land, relying on said statements, then defendant is estopned 
from setting up any claim to the same. 

The court, on motion of defendant, gave the following 
declarations of law: 

2. In an ejectment suit where there is in issue the 
validity of a sheriff’s sale of lands under a final judgment 
rendered by a court of original and general jurisdiction, 
and the rights of an innocent purchaser are at stake, the 
judgment under and by which said sale was had, cannot be 
impeached or proven void by oral testimony; such judg- 
ment can only be proven void in such a suit by the roll and 
record itself. 

8. Oral testimony, to avoid a final judgment of a 
court of original and general jurisdiction, can only be used 
in a direct proceeding to set aside such judgment, and then 
only when the nghts of innocent purchasers have not in- 
tervened. 

4. <A final judgment of a court of original and gen- 
eral jurisdiction, when used, or called in question in a col- 
lateral proceeding imports, and is, absolute verity, and can 
only be contradicted and invalidated by the roll and record 
itself. 

5. A person claiming title to lands does not forfeit his 
right by attempting to buy in a conflicting claim. 
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6. The fact of the defendant’s going to Arkansas to 
buy out the claim of Ferguson’s heirs to the land in contro- 
versy, While he was in possession of those lands, and de- 
fending an ejectment suit then pending in this court against 
him for those lands, which suit was brought for or by his 
heirs, and his acts, in attempting to so buy, do not forfeit 
or prejudice his right to defend or assert the right, title and 
claim which he had prior to his attempt to so buy out said 
heirs, against another person, who thereafter, and while 
such suit was pending, bought the interest of said heirs 
in those lands, and took their quit-claim deed only to such 
lands. 

7. The doctrine of estoppel can only be invoked by 
a person whose conduct in the whole transaction shows the 
utmost good faith. 

11. The testimony in this case is not sufficient to es- 
tablish an estoppel on behalf of plaintiff. 

18. The two instruments in writing read in evidence 
by plaintiff, and under which he claims title, only purport- 
ing to be deeds of remise, release and quit-claim, and plaintiff 
being the pretended purchaser in said instruments, and the 
defendant being then in possession, plaintiff cannot claim 
to be an innocent purchaser, for a valuable consideration, 
and without notice of defendant’s rights or claims. 

14. It being admitted by the parties to this suit, that 
at the time plaintiff claims to have purchased the lands in 
controversy from the widow and heirs of John N. Fergu- 
son, deceased, defendant was in possession of said lands, 
and an action of ejectment was then pending in this court, 
against him for said lands, in which ejectment suit said 
heirs were plaintiffs and were claiming three-fifths of the 
said lands, and the deeds which plaintiff received from said 
heirs, and under which he claims, being but deeds of remise, 
release and quit-claim, plaintiff took under said quit-claim 
deed only what said heirs could lawfully remise, release and 
quit-claim, and plaintiff did not thereby acquire any right 
superior to the right which they had. 
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19. The instrument read in evidence by plaintiff, and 
purporting to be a quit-claim deed, and purporting to have 
been executed by Charlotte E. Ferguson, B. V. Ferguson, 
Alice C. Putnam, and J. K. Putnam, her husband, Sarah 
C. Hansard, and Raphael W. Hansard, her husband, Will- 
iam H. Ferguson and Antha Ferguson, his wife, and Rob- 
ert K. Ferguson to plaintiff, John Burnett, on the 29th day 
of January, 1877, and purporting to remise, release and 
quit-claim to plaintiff the lands in controversy, having been 
executed after the commencement of this suit, will not sus- 
tain plaintiff’s right to recover in this action, and plaintiff 
cannot base his right of recovery on this instrument. 

24. In order to recover in an action of ejectment, the 
plaintiff must show title in himself to the lands in question 
at the institution of the suit. 

27. An estoppelis a purely equitable defense, and 
plaintiff must do equity to defendant before he can claim 
equity. | 

28. <A deed only takes effect from its delivery. 

It is unnecessary to transcribe here the declarations of 
law asked by the defendant and refused by the court, as all 
the material errors committed by the court are indicated 
in this opinion. There was a finding and judgment for 
the plaintiff for the land described in the petition. 

In the second instruction given at the instance of 
the plaintiff, the court correctly declared the law in regard 
\. peEp: erasuve: tO the erasure in the deed under which 
presumption. the plaintiff claims title. McCormick v. 
Fitzmorris, 39 Mo. 24. And it is manifest from the judg- 
ment rendered, that the court found from the testimony 
before it, that the erasure in question was made before 
the delivery of the deed. As there is testimony to support 
the finding of the court, this court will not undertake to 
weigh the evidence. 

And even though the circuit court had found that the 
erasure had been made after delivery, and that such erasure 
. ——t ——. was not a spoliation, but had been fraud- 


» 
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ulently made by the grantee, still, under the decision of this 
court in Woods v. LTilderbrand, 46 Mo. 284, the deed would 
have been admissible as evidence of title to the tracts thereby 
conveyed, in the description of which no alteration had 
occurred. The rulein regard to the alteration of deeds 
differs from that applicable to negotiable paper. 

The fact that no seal or scrawl] was affixed to the names 
of three of the parties to said deed, does not render it in- 
3. ——! seal. operative as to them. The instrument 
purports to be sealed, and declares that the parties thereto 
have subscribed their names and affixed their seals. In 
such case, it has been held by this court, that where any 
seal has been affixed, such seal or seals, will be presumed 
to have been adopted by the parties to whose names no 
seal is affixed. Lunsford v. La Motte Lead Co., 54 Mo. 426. 

The certificate of acknowledgment, however, is defec- 
tive as to Sarah C. Hansard and Alice C. Putnam, part 
4, MARRIED WomAN’s OWners in fee of the land conveyed, in that 

DEED: acknowledg- , ad 
ment. it does not state that they were made ac- 
quaintea with the contents of the deed; nor is there any 
equivalent statement in said certificate. On the contrary, 
the certificate recites that on an examination separate and 
apart from their husbands, they ackngwledged that they 
had of their own free will signed and sealed the relinquish- 
ment of their dower in the premises conveyed. If it dis- 
tinctly appeared that the parties named had been made 
acquainted with the contents of the deed, the statement 
that they relinquished their dower would be regarded as 
surplusage, and would not vitiate the acknowledgment. 
Chauvin v. Wagner, 18 Mo. 581; Miller v. Powel, 58 Mo. 252. 
But where the certificate fails to state that they were made 
acquainted with the contents of the deed, the statement 
that they relinquished their dower would seem to exclude 
any implication or inference that they were cognizant of 
the coutents and effect of the deed. The certificate of ac- 
knowledgment being defective as to Mrs. Hansard and Mrs. 
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Putnam, the judgment is necessarily erroneous to the extent 
of their interests in the land. 

The deed from the sheriff to the defendant offered in 
evidence by him, and under which he claims title to the 
5. sumairr’s pep :land in controversy, presents the same ques- 

dence. °*' tion which was considered by this court in 
the case of Bray v. McClury, 55 Mo. 128, where apparently 
the same deed was held to be void because it was made 
under certain attachment proceedings without an affidavit 
therefor. We say apparently, because we cannot take judi- 
cial notice of the fact that the deeds are identical and there 
is no plea of res judicata in this case, nor could there be 
when the defendant pleaded not guilty, nor was the adjudi- 
cation in that case offered in evidence, as it might have 
been, to rebut the defendant’s claim of title under said deed. 
The opinion of Judge Adams in the case of Bray v. Me- 
Clury, 55 Mo. 128, was expressly re-aftirmed by this court 
in the case of Hargadine v. Van Horn, 72 Mo. 370, and ad- 
hearing to the rule announced in those cases, the deed of 
the sheriff under which the defendant claims title, must, 
on the record and files in the attachment proceeding now 
before us, be held to be void. As to the right to look at 
the files, vide, also Abbott v. Sheppard, 44 Mo. 273; Howard 
v. Thornton, 50 Mo. 291; Clark v. Thompson, 47 Ill. 25; 67 
fil. 212; Kane v. McCown, 55 Mo. 181, loc. cit. 200; Lenox v. 
Clarke, 52 Mo.115. There was no finding by the court that 
the writ of attachment was duly issued. 

In the case now before us, however, as has already been 
stated, parol testimony was resorted to by plaintiff, to show 
that there was no affidavit for attachment, and by the de- 
fendant to show that an affidavit for attachment was filed 
by the attorney for the plaintiff in the proceeding referred 
to, and had been lost. We think the court erred in per- 
mitting the plaintiff in the first instance, to introduce evi- 
dence that no affidavit for attachment had ever been filed. 
The plaintiff had a right to introduce the original files te 


7S Mo.Sur.Repts.—444 
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show that the judgment was a nullity; and when the do 

fendant introduced testimony for the purpose of showing 
that the files were not complete, and that papers properly 
belonging in said files which would support the judgment 
of the court, had been lost or destroyed, the plaintiff migh: 
then introduce evidence in rebuttal, going to show that ths 
tiles were complete and that no such papers as were alleged 
to be lost, ever existed. Howard v. Thornton, 50 Mo. 
291; Gibson v. Vaughan, 61 Mo. 418; Parry v. Walser, 57 
Mo. 169. 

The court having found that the deed under which 
plaintiff claims title, was not altered after delivery, and that 
6. exp: description: HNding, for the reasons heretofore stated, 
call for quantity. ‘bheing binding upon us, that deed is to be 
regarded by us as if it were originally written as it now 
appears, and the question remains whether the description 
contained in the deed of the land in the southwest quarter 
of section 6, will support the judgment rendered by the ° 
court.. The plaintiff claims in his petition with other land, 
the north half of the southwest quarter, and the southwest 
quarter of the southwest quarter of section 6. The deed 
conveys the “ north half of the southwest quarter the south- 
west quarter of section 6.” The court rendered judgment 
for the north half of the southwest quarter, and the south- 
west quarter of the southwest quarter of section 6. The 
court evidently regarded the deed as containing a double 
description, that is, as covering the entire southwest quarter 
of section 6, which description standing alone, includes of 
course, the north half of the southwest quarter. If the 
court properly rejected the words “north half of the north 
west quarter” as superfluous, then its judgment is right, 
the interests of Mrs. Hansard and Mrs. Putnam excepted ; 
otherwise its judgment is for too much. The general rule 
is, that effect should be given, if practicable, to every part 
of the description. The words the “north half of the 
southwest quarter the southwest quarter of section 6” cer- 
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tainly constitute a novel description. It would seem to be 
highly improbable that a grantor would, under any con- 
ceivable circumstances first grant the north halfof the sout):- 
west quarter, and then by words immediately fellowing 
grant the entire southwest quarter. Campbell v. Johnson. 44 
Mo. 247; loc. cit. 249, 250. 

If the description were an abbreviated one and stood 
thus: “N.1-2,8. W. 1-4, 8. W. 1-4 sec. 6,” few persons 
familiar with the system adopted for the survey and sub- 
division of lands in the western states, and the abbreviations 
in use for the designation of such subdivisions, would hesi- 
tate to construe such description to mean the north hal: of 
the southwest quarter of the southwest quarter of section 
6. But when such abbreviated descriptions are translated 
into words, it is usual to insert both the words “of” and 
“the” after the words and figures designating the subdivis- 
ions. 

After some hesitation we have reached the conclusion 
that the description under discussion should be held to 
mean the north half of the southwest quarter of the south- 
west quarter of section 6; and we are aided to this conclu- 
sion by the call for quantity contained in the deed. 38 
Washburn, (3 Ed.) 348. The construction of the descrip- 
tion contained in the deed which was adopted by the court, 
gives 220 acres in excess of the number of acres which the 
deed purports to convey. The construction which we have 
adopted gives only eighty acres in excess ; and if sections 
6 and 1 mentioned in the deed and bordering on the north 
and west of the township are fractional, as they may be, 
the construction we have adopted will probably give the 
exact quantity called forin the deed. If the heirs intended 
to convey more than our construction gives, the plaintiff 
will have to take the necessary steps to perfect his title. 
It necessarily follows that the judgment of the court was 
for more land in the southwest quarter of section 6 than 
the plaintiff was entitled to recover—besides being errone- 
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ous as to the interests of Mrs. Hansard and Mrs. Putnam. 

We see no reversible error in the action of the court 
other than that herein pointed out. The judgment will be 
reversed and the causeremanded. ‘The other judges con- 
cur, except SHERWOOD, J., who dissents. 
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INDEX. 


ABATEMENT, 


Non-SURVIVAL OF ACTION FOR PERSONAL INJURIES. An action for in- 
juries to the person does not survive as against the executor of 
the wrong-doer. Stanley v. Bircher, 245, 


A prosecution for violation of a city ordinance abates upon the death 
of the defendant. The Town of Carrollion v. Rhomberg, 547. 


JUSTICE’S COURT! ABATEMENT OF ACTION. The perfecting of an ap- 
peal from the judgment of a justice of the peace divests the judg- 
ment of its legal effect, and if the case be one in which the cause 
of action does not survive, upon the death of the party before the 
entering of a lawful judgment in the appellate court, the action 


will abate. Jb. 


ACTION FOR DECEIT: sURVIVAL. The right to maintain an action 
for deceit survives to the legal representatives of the party injured. 
This is true both under our statute, (R. 8. 1879, 3 96,) and at com- 
mon law as modified by the statutes of 4 Edw. III, c.7, and 31 Edw. 
III, c. 11. Baker v. Crandall, 584; Whiting v. Crandall, 593. 


DEATH OF PARTY’ REVIVAL OF ACTION: WAIVER. A party died dur- 
ing the pendency of acause. His death was suggested, and with- 
out a formal order of revival his administrator appeared and the 
cause proceeded in the name of the administrator, The adverse 
party participated in the poeenecae and never objected to the 
want of such an order till the cause reached this court. Held, that 
the objection then came too late. Jb. 


ACCORD AND SATISFACTION. 


On the trial of an action against a railroad company for unlawfully 


occupying plaintiff’s land, the op testified that before the 
company entered upon the land it gave plaintiffan agreement in 
writing to settle for it, but this agreement was not admitted or 
— by the defendant as a defense, nor was it produced or o1- 
ered to be produced at the trial. Held, that for the purpose of 
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basing upon it a defense of accord and satisfaction, it was not before 
the court. Combs v. Smith, 32. 


ACTION. 


Non-sSURVIVAL OF ACTION FOR PERSONAL INJURIES. An action for in- 
juries to the person does not survive as against the executor of the 
wrong-doer. Stanley v. Bircher, 245. 


INN-KEEPER : ACTION FOR INJURY TO GuEST. The obligation resting 
upon an inn-keeper to keep his guest safe, is one imposed by law 
and not growing out of contract, and for violation of it the action is 
an action on the case for the injury sustained, and not an action for 
breach of contract. . 


ADMINISTRATION, 


LIABILITY OF DELINQUENT ADMINISTRATOR. Where no final settle- 
ment has ever been made, an administrator de bonis non may main- 
tain an action against a former administrator, who has failed to 
comply with an order of distribution, to recover the amount due 
the distributees. Morehouse v. Ware, 100. 


HOMESTEAD: ADMINISTRATOR'S SALE OF, WHEN VALID. To make a 
sale of the homestead by an administrator valid, it must appear 
that the debt for the yment of which it was sold, was contracted 
before the homes right attached or was acquired ; and the bur- 
den of ~ this rests on him who claims under the administra- 
tor’s deed. Kelsay v. Frazier, 111. 


: AN AGREEMENT CONSTRUED. The widow and heirs of a de- 
cedent agreed together as follows: ‘ We hereby obligate ourselves 
to divide the estate of the deceased, after the payment of all debts 
and expenses of administration, into three equal parts and each 
take one-third, in full of all claims and demands against said estate ; 
it being hereby intended by the widow of said deceased, to relin- 
quish all claim of dower, in consideration of the above rs 
and, we further e, if said division cannot be made, in kind, that 
the property shall be sold by the public administrator of Morgan 
county, and, after the expenses are paid, the proceeds of such sale 
divided among us according to our respective interests, as above 
stated.” Held, that this was simply an agreement as to how the 
estate should be divided after the payment of debts, and did not 
authorize the probate court to have the homestead right of the 
widow sold for the payment of debts. Jb. 





ADMINISTRATOR: INVESTING FUNDS OF THE ESTATE. When an ad- 
ministrator, without first being authorized by an order of the pro- 
bate court so to do, lends out or invests the funds of the estate 
in his hands, he does so at his peril. Garesche v. Priest, 126. 


NoNn-SURVIVAL OF ACTION FOR PERSONAL inJuRIES. An action for in- 
juries to the person does not survive as against the executor of 
the wrong-doer. Stanley v. Bircher, 245. 
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ADMINISTRATOR OR CURATOR’S SALE: WHEN APPROVED, VESTS TITLE, 
WITHOUT MORE. When asale by an administrator or curator under 
an order of court has been regularly approved by the court, this 
fact of itself passes to the purchaser an — for the legal title, 
which equity, notwithstanding an irregular deed or the want of any 
deed, the court will enforce in his favor by denying recovery in 
ejectment by the heirs, or by vesting him with the perfect title; 
provided, always, that he has on his part complied with the terms 
of the sale. Henry v. McKerlie, 416. 





: WHEN NOT APPROVED, PURCHASER’S EQUITY: ITS NATURE AND 
EFFECT: ESTOPPEL, When the sale has not been approved, no title 
either legal or equitable passes to the purchaser; but he has an 
equity for a return of the purchase money, and re-imbursement for 
the benefits received by the heirs and for improvements which en- 
hance the value of their lands. The extent of this equity is to be 
ascertained by an account of his expenditures and receipts. The 
effect of it isto suspend the right of recovery until the amount 
coming to him shall be ascertained and paid. It is administered 
upon the theory that the title has not passed to the purchaser, but 
that he has a charge or lien for his outlays and improvements made 
in good faith. It does not spring from or depend upon the law of 
estoppel ; neither does it exclude the purchaser from lawfully claim- 
ing the title under the law of estoppel in a proper case. 


: WHEN PREMATURELY APPROVED—IN THE CIRCUIT COURT. 
When the sale has been prematurely approved in the circuit court, 
as this is a court of general jurisdiction, the sale is valid, and the 
equity of the purchaser is for a perfect title, and will defeat recovery 
in ejectment. 





: , IN THE PROBATE couRT. When the sale has been 
prematurely approved in the probate court, this fact was by the 
earlier decisions in this State regarded as equivalent to no approval 
at all. The sale was regarded as absolutely void and passing no title 
either legal or equitable, and the purchaser had only such equities 
as he would have had if there had been no approval. But this 
doctrine has been overruled by the later decisions, and such sales 
are now held to be as valid as if the approval had been in the cir- 
cuit court, on the und that the same presumptions of validity 
must be entertained in respect to judgments and orders of the pro- 
bate court in matters relating to the administration of estates, as 
are accorded to the judgments and orders of the circuit court. Jb. 





: EVIDENCE OF APPROVAL. The approval of the sale by thé 
court need not necessarily appear by a formal entry. It is sufficieng$ 
if the approval can be gathered from the whole record. The equity 
for a title is then complete. . 








: APPEAL. An appeal from a final order of the circuit court 
disapproving a sale which has been approved by the probate court 
before to the circuit court, may be taken to the Supreme 
Court. Jb. 


———: pLeapinG. The facts which constitute an equity under the 
foregoing rules must be pleaded in order to be available as a defense 
to an action of ejectment. It is not essential to the validity of a 
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curator’s deed that it should recite the order of sale, appraisement, 
report of sale and approval of sale. The statute uires these re- 
citals to be made; but this is only directory. If the facts exist they 
may be shown aliunde to support the deed. 

The deed in this case referred to the order of sale and the court 
and term at which it was made, and the curator assumed in it to 
- only in his fiduciary capacity. Held, sufficient to pass the title. 


13. PLEADING: ALLEGATA ET PROBATA: ADMINISTRATOR'S BOND. In an 
action upon an administrator’s bond, the petition alleged that, on 
acertain day, the administrator sold toa certain person, at public 
sale, cattle belonging to the estate to a certain amount, delivered the 
said cattle, but wholly failed and neglected to take from said pur- 
chaser a note with security, or any note whatever; that said pur- 
chaser had failed and refused to pay the purchase money, and, since 
said sale, had become wholly insolvent, so that said amount could 
not be collected from him; that said administrator never took an v 
steps as such, as by law required, to secure the Pygenent of the pur- 
chase money or collect same from purchaser. There was no de- 
murrer tothis petition, or motion to make it more definite or certain. 
Upon the trial, plaintiff offered in cvidence a note payable to the 
administrator for the purchase money signed by the purchaser and 
others, and testimony that the makers of this note, when it was 
given, were insolvent. Defendant objected to this evidence on the 
ground that it was not admissible under the allegations of the peti- 
tion. Held, that such allegations were sufficient to justify the ad- 
mission of theevidence. The State ex rel. Griggs v. Edwards, 473. 





14. Priority or JupGmMENTs. Those provisions of the Administration 
Act which ordain the payment of judgments against the estates of 
deceased persons in the order of priority of their liens, can be in- 
voked only when an estateis insolvent. By this is meant sucha 
condition as renders it necessary to obtain satisfaction by means 
of the lien on the real estate. Proof that the personalty is insuffi- 
cient to pay the judgment is sufficient evidence of insolvency. Bas- 
sett v. Elliott’s Administrator, 525. 


ADMIRALTY JURISDICTION, 


See Turner v. Stewart, 450. 


ADOPTION OF CHILDREN, 


RELINQUISHMENT OF PARENTAL RIGHTS. A widowed mother joined in 
executing a deed of adoption of her child. A day ortwo afterward, 
at her request, the adopter signed a paper stating that she could 
“have her son (the adopted child) at any time she calls for him.” 
Heid, (1) that under the statute, (R. 8. 1879, 601,) by joining in 
the deed she relinquished her pa rights over the child; (2) 
that the subsequent paper could not be construed to work a revo- 
cation of the deed; it was evidently intended to allow her only the 
temporary custody and society of the child. In the Matter of Charles 
B. Clements, 352. 
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ADVERSE POSSESSION, 


Sze LimItAatTIOoNs. 


ALTERATION. 


ALTERATION OF Note. Any alteration of a written instrument, after 
delivery, however immaterial in its nature, or however innocently 
made, without the consent of all parties, vitiates the instrument as 
to the parties not consenting. 

CasE ADJUDGED. A note signed by C. & G. and by S. D. G. pay- 
able to the order of 8. D. G., after its delivery to the parties for 
whom it was intended, was by them sent toS. D. G., who erased 
his signature as maker, indorsed said note and returned the same 
without the knowledge or consent of the other makers. Held, 
that, as to them, such alteration rendered the note void. Morrison 


v. Garth, 434. 


AMENDMENT. 


PRACTICE: AMENDMENT: JUSTICE’s CouRT. The circuit court, on ap- 
peal from a justice, may allow the constable to amend his return 
on the summons, according to the fact, so as to show proper service 
on the defendant. Jurnerv. The Kansas City, St. Joseph & Council 


Bluffs Railroad Company, 578. 
STATING A DIFFERENT CAUSE OF ACTION. See Fields v. Maloney, 172. 


AMENDMENT OF IRREGULAR suMMONS. See Stone vy. The Traveler’s In- 
surance Company, 655. 


APPEALS, 


1, APPEAL FROM @f. LOUIS COURT OF APPEALS. In a casein which an 
appeal lies from the St. Louis court of appeals only because con- 
stitutional questions are involved, this court will consider those 
questions only. Eyermanv. Blaksley, 145. 


AN APPEAL must be perfected at the same term at which the court 
disposes of the motions for new trial and in arrest ; no agreement 
of parties and order of the court will authorize an — at a subse- 
quent term; the right of appeal depends upon compliance with the 
statutes. Randolph v. Mauck, 468. 


to 


8 Justice's COURT: ABATEMENT OF ACTION. The perfecting of an ap- 
peal from the judgment of a justice of the peace divests the judg- 
ment of its legal effect, and if the case be one in which the cause 
of action does not survive, upon the death of the party before the 
entering of a lawful judgment in the appellate court, the action 
will abate. The Town of Carrollton v. Rhomberg, 547. 


4. Tuts case was stricken from the docket for want of an order in the 
record allowing the appeal. Newman v. Biggs, 675. 
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ARBITRATION, 





THe awaRpD. If an award is broader than the submission, and 
either constitutes one entirety or its several parts are so connected 
as to be conditional and dependent upon one auother, it will be 
void; butif one is complete in itself, and is separable from and 
independent of the rest, and that part is covered by the submission, 
it will be upheld, while the rest will be rejected; but even the part 
not within the submission will become binding if accepted by the 
parties. Ellison v. Weathers, 115. 





: RATIFICATION. No new consideration is necessary to uphold 
a subsequent ratification of an unauthorized award. Jb. 





: witness. An arbitrator is not a competent witress to im- 
peach his own award, Ib. 


ARSON, 


InpICTMENT For ARSON. An indictment for an attempt to commit 
arson may be ane y combine in one count what the defendant did, 
himself, and that which he solicited another to do in making the 
same attempt. The State v. Hayes, 307. 





An indictment for an attempt to commit arson is not bad 
because it alleges that the defendant is the owner of the house; 
arson — defined by statute to be the burning of any dwelling 
house in which there is at the time some human being. Jb. 


ASSAULT. 


ASSAULT TO KILL: EVIDENCE. Upon atrial for assault to kill, evi- 
dence of all the circumstances connected directly with the assault, 
showing its character, is competent. The State v. Hoffman, 256. 


: + POWER TO MAKE ARREsTS. Upon a trial for assault 
to kill, it appeared that the person assaulted at the time had another 
under arrest. Held, that it was wholly immaterial whether he was 
an officer authorized to make arrests or not. Jb. 





ASSIGNMENT. 


CoRPORATION : ASSIGNMENT FOR BENEFIT OF CREDITORS. An assign- 
ment of all the assets of an insolvent corporation for the benefit of 
creditors, if made by the board of directors without the consent of 
the stockholders, is ultra vires and void, but only as against the stock- 
holders. A creditor of the corporation cannot make the objection. 
Eppright v. Nickerson, 482, 


ASSIGNMENT: WHAT IT Passes. A deed of assignment which 
makes no reference to a schedule of assets accompanying it, will not 
be limited in its operation to the assets embraced in the schedule, 
but will pase any which come within itsterms. Jb. 





















INDEX. 699 


: LIABILITY OF STOCKHOLDERS MAY BE ASSIGNED. An insolvent 
corporation — include in an assignment for the benefit of its 
quodiess the liability of its stockholders for unpaid stock for which 
no call has been made. 





ATTACHMENT. 


IN ATTACHMENT sUITS judgments should be general, where the 
defendant appears and defends. A judgment in favor of the plaintiff 
in such a suit, to be satisfied by sale of the property attached at 
the commencement of the action, where the defendant appeared 
and defended; Held, to be erroneous; the judgment, if plaintiff 
were entitled to any, should have been general. Maupin v. The Vir- 
ginia Lead Mining Company, 24. 


SHERIFF’S DEED: ATTACHMENT: EVIDENCE. A sheriff’s deed in at- 
tachment proceedings taken without the statutory affidavit is void ; 
and where the record shows no finding that the writ of attachment 
was duly issued, the court files may be read in evidence to determine 
whether there was such an affidavit or not, and if none appear, 
then parol evidence is admissible on the one hand to show that 
some of the files have been lost or destroyed, and on the other that 
files alleged to be lost or destroyed, never existed. Burnett v. Me- 
Cluey, 676. 


BILL OF EXCEPTIONS, 


A BILL OF EXCEPTIONS may be signed and filed as well after as 
before the allowance of the ory following State v. Dodson, 72 Mo. 
u 


283, and overruling Stute v. Musick, 7 Mo. App. 597. Carter v. Prior, 
999 


mame 


A BILL OF EXCEPTIONS, presented and filed in vacation, requires 
the consent of both — and the concurrence of the court ex- 
pressed on the record; a mere stipulation between the parties will 
not arswer. 


THE FILING OF A BILL OF EXCEPTIONS, if in term time, must be 
proven by the record, if in vacation, by the indorsement thereon of 
the filing of such bill by the clerk. Jb. 


BILL OF EXCEPTIONS: EVIDENCE OF FILING. The file mark of the 
clerk indorsed on the bill and copied into the record, is the only 
proper evidence of the filing of the bill of exceptians in vacation. 
Campbell v. The Missouri Pacific Railway Company, 689. 


BILLS OF EXCHANGE. 


PRESENTMENT FOR ACCEPTANCE: PLEADING. The petition in an action 
by the indorsee against an indorser of a bill of exchange alleged 
that the bill was presented to the drawee ‘‘for acceptance, and 
was by him then and there declined and refused acceptance, and 
not accepted.” Held, that this was a sufficient averment of a demand 
of acceptance. The First National Bank of Burlington v. Hatch, 13. 
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2. To makea valid presentment of a bill of exchange for acceptance; 
it is not necessary that the notary should actually produce the bill , 
itis sufficient if he has it with him ready to produce in case the 
drawee callsforit. Jb. 

































8. Norary’s certiricate. The certificate of a notary under seal, un- 
der the law merchant, was evidence of presentment, refusal and 
rotest; and it is so recognized by our statute, (Wag. Stat., 218, 
20). When it also recites notice of dishonor to the parties, the 
statute makes it evidence of notice as well as of dishonor, provided 

it is verified. Wag. Stat., p. 598, 2 50. 


4. Noricz of dishonor need not be in writing, and is not necessarily 
given by anotary. The holder of the paper may give it. No par- 
ticular form of words is necessary. Ib. 


5. PLEADING AND PRoor. When the plaintiff in his petition alleges 
presentment and notice of dishonor, he cannot prove waiver of such 
conditions in the absence of proper averments of a waiver. 


6 Norice. Where the indorsers are successive and not co-sureties, 
proper notice to any one of them is sufficient to hold him. 


BITTERS. 


See The State v. Lillard, 136. 


CARRIERS. 


Sree RAILROADS. 


CARROLLTON. 


An appeal lies from the mayor’s court of the town of Carrollton in all 
cases. The Town of Carrollton v. Rhomberg, 547. 


CHANGE OF VENUE. 


1 Fixpinc or TRIAL court. The trial of the issue made on a petition 
for a change of venue, is by the court, and unless manifest error 
occur to the prejudice of the accused, the appellate court will not 
interfere with the finding. The State v. Burgess, 234 


2 Opinions or witngssEs. Upon the trial of this issue it is error to 
take the opinions of witnesses as to whether the applicant can have 
afairtrial or not. They should be interrogated as to facts tending 
to show whether there is or is not prejudice. Butif there isenough 
other evidence to support the finding of the court, the iudgment 
will not be reversed for error in this particular. Ib. 


JURISDICTION CONFERRED BY, IN PARTITION CASES. See Fields v. Maloney, 
172. 
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CHILDREN. 


See ApopTion or CHILDREN. 


COAL-OIL. 


See The State v. Hayes, 307. 


COMMON LAW. 


1. THE COMMON LAW: ANCIENT ENGLISH STATUTES. Independent of 
statutory enactment, it is the established doctrine that English stat- 
utes passed before the emigration of our ancestors applicab!e to our 
situation, and in amendment ofthe law, constitute a part of the 
common law of this country. Baker v. Crandall, 584. 


2. SraTUTE LAWS OF SISTER STATES: COMMON LAW. Judicial notice will 
not be taken of the statutes of a sister state; and it will not be pre- 
sumed that the common lawisin forcein the state of Louisiana. 
Sloan v. Torry, 623. 


CONSIDERATION. 


Ratirication. No new consideration is necessary to uphold a sub- 
sequent ratification of an unuathorized award. Ellison v. Weathers, 
115. 


As BETWEEN HUSBAND AND WIFE. See Sloan v. Torry, 623, 


CONSTABLES. 


LIABILITY OF THEIR SURETIES. See The State ex rel. Bueneman vy. Kurt- 
zeborn, 98. 


CONSTITUTIONAL LAW. 


1. LocaL LAWS CHANGNIG THE RULES OF EVIDENCE SPECIAL TAX BILL, 
The prohibition in the constitution against the general assembly 
passing any special or local law “changing the rules of evidence in 
any judicial proceeding,” relates only to proceedings pending 
when thechange is made. A city charter which makes special tax 
bills prima facie evidence of liability is not in conflict with this sec- 
tion, so far as respects bills issued after the enactment of the char- 
ter. Eyermanv. Blaksley, 145. 


2. Local ASSESSMENTS: DUE PROCESS. Local assessments for sewers 
and other public improvements may be made without violating 
the constitutional provision that no person shall be deprived of life, 
liberty or property without due process of law. Jb. 
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3. 


APPEAL FROM 8T. LOUIS COURT OF APPEALS. Ina case in which an 
appeal lies from the St. Louis court of appeals only because con- 
stitutional questions are involved, this court will consider those 
questions only. 


RETROSPECTIVE OPERATION OF STATUTES AND CONSTITUTIONS: ELEC- 
TION OF CORPORATION DIRECTORS. The intent to give a retro- 
spective operation to a law must be clearly expressed in order that 
it may receive such a construction; and thisis equally as true of 
constitutional provisions as of statutes. So, where a legislative 
charter provided that directors of the corporation should be elected 
by vote of stockholders, allowing one vote for every share, and also 
provided that the legislature should have no power to alter, sus- 
pend or repeal the charter, and subsequently a constitutional pro- 
vision wasadopted providing in general terms for cumulative voting 
at all elections of corporation directors; Held, that as there was 
nothing in this provision specially applicable to the corporation in 
uestion, and as there were other corporations in existence when 
the constitution was adopted to which it could apply, in addition 
to those which might thereafter be incorporated, it would be held 
not to operate upon this particular corporation. The State ex rel. 
aeussler v. Greer, 188, 


LAW IMPAIRING OBLIGATION OF CONTRACTS: RIGHT TO VOTE AT COR- 
PORATION ELECTIONS. The right of corporators to vote at elec- 
tions for directors, is a property right, and if the mode of voting is 
prescribed by an irrepealable charter, is protected by that provision 
of the constitution of the United States which prohibits the states 
from passing laws impairing the obligation of contracts, so that the 
State cannot interfere with it either by constitutional or legislative 
enactment. Ib. 


Potick REGULATIONS. A law lating the mode of voting at 
corporation elections, cannot be called a police regulation. Jb. 


DraMsHop LICENSE: POLICE POWER: TAXING POWER. The license 
fee exacted by the general law regulating dramshops and the amend- 
atory act of March 24th, 1883, (Sess. Acts 1883, p. 86, 2 3,) is nota 
tax. Itisa price paid for the privilege of carrying on a business 
which is detrimental to public morals and which the legislature, in 
the exercise of the police power, hasthe right to prohibit altogether. 
The act, therefore, is not void because it does not conform to the 
restrictions of sections 1, 3 and 10 of article 10 of the constitution 
in relation to the exercise of the taxing power. The State ex rel. 
Troli v Hudson, 302. 


THE EXERCISE OF THE TAXING POWER. Section 3 of article 10 of 
the constitution, which declares that all taxes shall be levied by 
general laws was intended to restrict the power of the legislature in 
ing laws for the levy of taxes to the passage of general laws as 
istinguished from local and special laws, and it did not repeal char- 
ter provisions authorizing the levy of taxes. The City of Kansas v. 


Johnson, 661. 
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CONTRACTS, 


ConTRACT FOR CITY WORK ; NEED NOT BE IN WRITING: PAROL EVIDENCE. 
An ordinance of the city provided that no one should have power 
to create any liability on account of the Board of Park Commis- 
sioners except with the express authority of the board. By resolu- 
tion of the board, a committee consisting of the president and two 
other persons were authorized to contract for certain work, ‘and 
to report.” Inan action on a written contract for the work signed 
by the president alone for the board; Held, that there being no 
law or ordinance requiring the contract to be in writing, parol evi- 
dence was admissible to show that the other members of the com- 
mittee assented to the making of the contract. Held also, that as it 
did not —— that the contract was to be reported for approval or 
rejection by the board, failure of the committee to report it did not 
affect the rights of the contractor. McQuade v. The City of St. Louis, 


46 


INN-KEEPER : ACTION FOR INJURY TO GuEST. The obligation resting 
upon an inn-keeper to keep his guest safe, is one imposed by law 
and not growing out of contract, and for violation of it the action is 
an action on the case for the injury sustained, and not an action for 
breach of contract. Stanley v. Bircher, 245. 


Contracts, ConstrucTION or. A contract which is not precise in 
its terms must be construed in the light of the facts and circum- 
stances surrounding the subject matter it embraces. Crawford v. 


Elliott, 497. 


Casze ApDsupGEp. A contract was made forthe sale of the sound 
and dry corn in two cribs at a price seventeen cents below that of 
“No. 2 mixed corn” in St. Louis. It was provided that the corn 
should be kept dry so that shellers should have no trouble to keep 
the damaged separate from the dry and sound. Both parties knew 
that some was then damp  Theseller reserved such as was dam- 
aged, and the purchaser agreed to shell and carry off the corn pur- 
chased at his own expense In shelling the purchaser failed to 
separate the damp from the dry, and in consequence, some of the 
corn received in St. Louis did not grade‘ No 2 mixed.’ Held, upon 
consideration of all the circumstances, that while the purchaser was 
not bound to take damaged corn yet if he took it he was bound to 
pay for it at the price stipulated Jb. 


JOINT CONTRACT: PARTIES TO sUIT. All the joint obligees of a bond 
are necessary parties plaintiffin an action for its breach ; one of them 
cannot be made a co-defendant, upon an allegation in the petition 
that he refused to join with plaintiffs in the prosecution of the ac- 
tion. Section 3466, Revised Statutes 1879, does not apply to such a 
case. McAllen v. Woodcock, 60 Mo. 174, distinguished. Ryan v. Rid- 


dle, 521. 


CoNTRACT TO SHIFT STATUTE DUTY. The liability of a railroad com- 
pany for failure te erect fences on the sides of its road under the 
statute cannot be defeated — contract with another person to 
erect such fences. Silver v. Kansas City, St. Louis & Chicago 


Railroad Company, 528. 
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CoNSsIDERATION, 


7U4 INDEX. 





See Ellison v. Weathers, 115. 


IMPAIRING OBLIGATION OF conTrracts. See State ex rel. Haeussler vy, 


Greer, 188. 


PAROLE EVIDENCE TO EXPLAIN INCOMPLETE MEMORANDUM. See Lash v. 


Parlin, 31. 


CORPORATIONS. 





EMPLOYMENT OF ATTORNEY BY SUBORDINATE OFFICERS. A corporation 
is not liable for the value of services performed for it by an attorney 
at law by reason, merely, of his employment by a subordinate offi- 
cer or agent, to whom no delegation of authority to employ an 
attorney isshown. Maupin v. The Virginia Lead Mining Company, 24. 


RECEIVER: HIS LIABILITY FOR TORTS. An action may be maintained 
against the receiver of a corporation for a tort committed by the 
corporation before his appointment. The judgment, if for the 
plaintiff, will be against him in his capacity as receiver, and is levi- 
able out of the assets in his hands. Combs v. Smith, 32. 


RETROSPECTIVE OPERATION OF STATUTES AND CONSTITUTIONS: ELEC- 
TION OF CORPORATION pDiREcTors. The intent to give a retro- 
spective operation to a law must be clearly expressed in order that 
it may receive such a construction; and this is equally as true of 
constitutional provisions as of statutes. So, where a legislative 
charter provided that directors of the corporation should be elected 
by vote of stockholders, allowing one vote for every share, and also 
provided that the ——— should have no power to alter, sus- 
pend or repeal the charter, and subsequently a constitutional pro- 
vision was adopted providing in general terms for cumulative voting 
atall elections of corporation directors; Held, that as there was 
nothing in this provision specially applicable to the corporation in 
— and as there were other corporationsin existence when 

@ constitution was adopted to which it could apply, in addition 
to those which might thereafter be incorporated, it would be held 
not to operate upon this particular corporation. The State ex rel. 
Haeussler v. Greer, 188. 


Law IMPAIRING OBLIGATION OF CONTRACTS: RIGHT TO VOTE AT COR- 
PORATION ELECTIONS. The right of corporators to vote at elec- 
tions for directors, is a property right, and if the mode of voting is 
prescribed by an irrepealable charter, is protected by that provision 
of the constitution of the United States which prohibits the states 
from passing laws impairing the obligation of contracts, so that the 
State cannot interfere with it either by constitutional or legislative 
enactment. Jb. 


Poxtick REGULATIONS. A law regulating the mode of voting at 
corporation elections, cannot be called a police regulation. Jb. 


CORPORATION ASSIGNMENT: CERTIFICATE OF ACKNOWLEDGMENT. To 
an assignment for the benefit of creditors executed by a corporation 
was appended a notary’s certificate that M. C., president, and A. M., 
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11. 


12, 


1, 
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cashier, of the corporation, “acknowledged that they executed and 
delivered the same as their voluntary act and deed, for the uses and 
purposes therein contained.” Held, that this wasa sufficient cer- 
tificate that the corporation acknowledged theinstrument. Hoven, 
C. J., and Henry, J., dissented. Eppright v. Nickerson, 483. 


CoRPORATION : ASSIGNMENT FOR BENEFIT OF CREDITORS. An assign- 
ment of all the assets of an insolvent corporation for the benefit of 
creditors, if made by the board of directors without the consent of 
the stockholders, is ultra vires and void, but only as against the stock- 
holders. A creditor of the corporation cannot make the objection. 
Tb. 


: LIABILITY OF STOCKHOLDERS MAY BE ASSIGNED. An insolvent 
corporation may include in an assignment for the benefit of its 
creditors the liability of its stockholders for unpaid stock for which 
no call has been made. 





CoRPORATE UNDERTAKING: LIABILITY OF ASSOCIATES FOR FRAUDU- 
LENT MANAGEMENT. Where several persons engage in business 
jointly, and, to facilitate such business use a corporate name anid 
issue stock, and, in the promotion of the scheme, false representations 
are made by those holding themsel vesout as promoters and managers 
of the business as to the material facts of inducement and as to mat- 
ters peculiarly within the knowledge of all the associates or their 

nts, all those engaged in the promotion of the business as asso- 
ciates of those making the false representations are liable to those 
who, relying upon such oC "EO purchase stock to their 
hurt. Hornblower v. Crandall, 581; Whiting v. Crandall, 593. 





: : INNOCENCE NO PROTECTION, WHEN. That one of the 
associates thus connected is ignorant of the details of the business, 
will not avail him where he had the means of knowing but trusted 
to his associates, and where he, with the others, received the bene- 
fits of the wrong-doing. Jb. 


By-Laws. That the by-law of a corporation establishes a rule dif- 
ferent from the common law rule does not make itinvalid. God- 
dard v. The Merchants’ Exchange of St. Louis, 609. 





A by-law of a board of trade which provides that “on all 
sales of grain in bulk on elevator receipts, the buyer shall pay the 
first ten days’ storage, unless otherwise specified, at the time of 
sale,” is not invalid, and may be enforced. Ib. 


COSTS. 


CosTs IN CRIMINALCASES: MINORS. A minor filed a complaint before 
a justice of the pea, charging defendant with disturbing the peace 
of the family of another, and the trial resulted in a verdict of ac- 
guittal; He/d, under the provisions of the statutes then in force, (2 
Wag. Stat., 854, 2 12, amended by Acts 1877, p. 281,) that the costs 
should have been adjudged against the county, on the ground that 
the informant was not the injured party; but, Held further, that if 
he had been, a judgment against him would not have been obnox- 
— - objection on the ground of his minority, The State v. La- 
», 104. 


78 Mo.Sup.Repts.—45 
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RE-TAXATION OF Costs. The court may, upon notice, correct an error 
in the taxation of costs after the lapse of the ju ent term and 
after the an =, and costs as first taxed have n paid. The 
State ex rel, Clinton County v. The Hannibal & St. Joseph Railroad Com- 


pany, 575. 


COTENANCY. 


Devisr. A devise to a class, though as tenants in common, will not 


1. 


lapse by the death of one of the devisees before the testator, but the 
survivors take the whole. Crecelius v. Horst, 566. 


COUNTER-CLAIM. 


Noratne can be pleaded asa statutory counter-claim that does not 
constitute a demand against the plaintiff. Barnes v. McMullins, 260. 


NEGOTIABLE PAPER: TRANSFER AFTER MATURITY: COUNTER-CLAIM: 
orrset. In this State, when a negotiable note is indorsed or trans- 
ferred after maturity, the right of offset or counter-claim on an in- 
dependent contract does not follow it in the hands of the assignee. 
We adhere to the —— “y rule that only such equities follow it as 
arise out of or inhere in it, and that the assignee takes it divested 
of all rightsand ey | out of independent transactions. See 
Cutler v. Cook, 77 Mo. 388. . 


EQuITY JURISDICTION OF CROSS-DEMANDS: GENERAL RULES: INSOL- 
VENCY: NON-RESIDENCE. The jurisdiction of equity to afford re- 
lief in behalf of a cross-demand in a proper case, is of ancient 
origin. It existed prior to any statute of set-off; and still exists 
independent of any such statutes. But courts of ay are often 
enabled by them, on the well-known principle of following the law, 
to afford more efficient relief and in a greater variety of cases than 
before the statute. 

The relief given depended upon the circumstances of each case, 
sometimes there would be a decree that the demand of the defend- 
ant be applied to the payment and discharge of the demand sued 
on; sometimes a decree restraining the plaintiff from prosecuting 
his demand till the defendant had established or failed to establish 
his cross-demand in a court of law. The moving principle was not 
so much the inconvenience and circuity of two actions, as the in- 
justice of oe eee the defendant to pay the demand against him 
and take the chances of insolvency of the plaintiff or the plaintiff's 
assignor. In cases where it was ascertained that the plaintiff was 
only a nominal owner or assignee without value, the court would 
decree an offset; but in all such cases there had to be some fact, 
such as insolvency or non-residence, showing imminent danger of 
the defendant being compelled to pay without receiving credit for 
his cross-demand. Ib. 


: UNLIQUIDATED CROSS-DEMANDS. Whether this jurisdiction 
may be exercised in favor of cross-demands at law arising ex contractu, 
or of equitable cross-demands, such as the right to a prospective bal- 
ance in an unsettled partnership, is disc but not decided. But 
in no case willit be exercised in favor of an unliquidated cross-de- 
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mane ex delicto in its nature. Compare Reppy v. Reppy, 46 Mo. 571. 


STATUTORY COUNTER-CLAIM: “ACTION ARISING ON CONTRACT.” In 
determining what may be considered as ‘‘ an action arising on con- 
tract,” within the meaning of the second subdivision of section 3522, 
Revised Statutes 1879, a rather liberal construction has been em- 

loyed by the courts. All independent express contracts, whether 

iquidated or unliquidated, are the subject of counter-claim under 
this subdivision, as a matter of course; and it has been held that in 
all that class of cases in which a tort has been suffered and the law 
permits the sufferer to waive the tort and sue upon an implied con- 
tract, if he indicates in his plea that he is poosseting on the implied 
assumpsit, his action will be sustained under this subdivision as an 
action arising on contract. Ib. 


CasE ADJUDGED. The cross-demand asserted in the present case 
being one for fraud and deceit practiced in making and executing a 
contract of sale, rather than for breach of the’contract; Held, that it 
could not be entertained, the plaintiff’s action being upon a promis- 
sory note having no connection with the contract of sale. Ib. 


COURTS. 


APPEAL FROM ST. LOUIS COURT OF APPEALS. In a case in which an 
appeal lies from the St. Louis court of appeals only because con- 
stitutional questions are involved, this court will consider those 
questions only. Eyerman v. Blaksley, 145. 


PRACTICE: SPECIAL JUDGE: WAIVER. An objection made for the 
first time in the appellate court that the attorney, agreed upon by 
the parties to act as judge in the trial of the cause, did not before 
doing so take the requisite oath, will be disregarded. Carter v. 
Prior, 222. 


TEMPORARY JUDGE CHANGE OF VENUE: IN CIvIL cases. Under 
the act of 1877 in relation to temporary judges (Acts 1877, p.217; R. 
S. 1879, 2 1106 to 1118,) if an affidavit of prejudice was filed against 
the regular judge in a civil case, and the parties failed to agree upon 
a substitute, the judge might either order an election of a temporary 
judge for the trial of the case by the members of the bar present, 
as provided by that act, or granta change of venue to another cir- 
cuit, as provided by Wagner’s Statutes, page 1355, sections 1, 2, 3, 4. 
Barnes v. McMullins, 260. 





The above act of 1877 authorizing election of temporary 
judges in civil cases was constitutional. Ib. 


. If atemporary judge elected under that act was disquali- 
fied by prejudice, the act provided for holding another election. 
There was no right to a change of venue. 





JUDGE A PARTY TO THE RECORD. Where the circuit court consists 
of two judges sitting separately, (as in Jackson county,) if both 
happen to be parties to the record of a cause, itis not error for 
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the one before whom the cause comes in the ordinary course to 
refuse to send it to the other for trial. The City of Kansas v. Knotts, 
356. 





. A judge who isa poy to the record cannot sit in the case 
even by consent of parties. The statute which authorizes a judge 
“who is interested in any suit” to try it, if the parties consent, has 
no application to such acase. R.S., Jb. 


COVENANTS, 


BREACH OF COVENANT AGAINST INCUMBRANCES! DAMAGES. An inchoate 


right of dower existing at the date of a deed containing a covenant 
against incumbrances, and the demand of dower after it becomes 
consummate, will constitute a breach of such covenant; and the 
covenantee may by purchase thereafter extinguish the dower and 
recover a sessennbhe price paid therefor as damages for such breach. 
Ward v. Ashbrook, 515. 


CRIMINAL LAW. 


RIGHT OF ACCUSED TO BE PRESENT iN CouRT. The accused has 
the right to be present when his motion for new trial is heard. To 
refuse his counsel’s request to have him Lrought into court for that 
urpose, is error requiring reversal of a judgment of conviction. 
SHERwoop and Norton, JJ., dissented. The State v. Hoffman, 256. 





: - POWER 10 MAKE ARREsTs. Upon a trial for assault 
to kill, it appeared that the person assaulted at the time had another 
under arrest. Held, that it was wholly immaterial whether he was 
an officer authorized to make arrests of not. Jb. 


SOLICITING ANOTHER TO COMMIT CRIME. The soliciting of another to 
commit crime is an act toward its commission, although the person 
solicited does not yield to nor act upon the solicitation. The State 
v. Hayes, 307. 


ATTEMPT TO COMMIT CRIME: LOCUS PENITENTIAE. Defendant hav- 
ing made preparations for burning a building, left his supposed 
accom plice at the building, saying he would go and get some matches, 
but did not return, and an hour or so afterward was arrested ; Held, 
that his failure to return was not proof that he had abandoned his 
purpose. Anywhere between the conception of the intent and the 
overt act toward its commission there is room for penitence, and 
the law in its beneficence extends the hand of forgiveness. But 
when the evil intent is supplemented by the requisite act toward 
its commission, the offense iscomplete. Ib. 


LIMITATION TO CRIMINAL PROSECUTION. When an indictment is 
quashed the time during which it was pending, is not to be com- 
puted asa part of the time of the limitation prescribed for the 
offense. KR. 8S. 1879,21707. The State v. Owen, 367 


REASONABLE DOUBT: INSTRUCTIONS. The court instructd the jury 
that before they convicted defendant they ought to be satisfied of 








9. 


10. 


11. 
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his guilt beyonda reasonable doubt. Held, that it was not for the 
defendant to complain that the court failed to add that such doubt 
ought to be a substantial doubt touching his guilt and not a mere 
possibility of his innocence. If defendant desired this addition to 
the instruction he should have asked forit. The State v. Leeper, 470. 


EVIDENCE OF DEFENDANT’S GOOD CHARACTER. Ina criminal prose- 
cution evidence of the good character of the defendant is always 
admissible; but the law limits the inquiry to his general character 
as to the trait in issue ; a witness will not be allowed to express his 
individual opinion. The State v. King, 555. 


PRESUMPTION OF GUILT ARISING FROM FLIGHT. Flight from a charge 
of crime raises a presumption of guilt; but this presumption may 
be modified or overthrown by evidence showing that the flight was 
occasioned by other causes than consciousness of guilt, and when 
there is such evidence the jury should be direc to consider it 
and determine how far it tends to rebut the presumption. Jb. 


: REASONABLE PROVOCATION: HEATOF PASSION. The insulting 
conduct proven in this case was not such as to constitute reasonable 
provocation, so that the defendant could not have been in a heat of 
passion when he committed the assault. 





Nor TWICE IN JEOPARDY. Aiter a jury had been empanelled ina 
criminal case and before any evidence had been submitted, the 
defendant interposed an objection to the sufficiency of the indict- 
ment. The objection was sustained, the indictment quashed and 
the jury discharged. The defendant having been afterward tried 
upon another indictment found for the same offense; Held, that he 
had not been twice put in jeopardy. The State v. Hays, 600. 


RIGHT OF ACCUSED TO MEET ADVERSE WITNESSES: WAIVER. Whiere 
the defendant in a criminal prosecution, in order to avoid a contin- 
uance, consents that a written statement presented by the prosecut- 
ing attorney as containing the testimony of absent witnesses shall 
be read to the jury as and for their testimony, he thereby waives 
his constitutional right to meet the witnesses against him face to 
face. The State v. Wagner, 644. 


AvurkeErols aquit. See The State v. Owen, 367. 


SEE ALso Arson. 
ASSAULT, 
EMBEZZLEMENT 
TForGery. 
Jury. 
LARCENY. 


MURDER. 
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IRREGULAR SALES BY. See Henry v. McKerlie, 416. 


DAMAGES. 


1, ACTION BY LEGAL REPRESENTATIVE FOR DEATH: MEASURE OF DAM- 
AGEs, The measure of damages in an action brought by the _ 
representative of an employe of a railroad company against the 
company for his death, is not the fixed sum of $5,000, but a sum not 
exceeding $5,000. The right of action is = by section 3 and not 
section 2 of the Damage Act. Flynnv. The Kansas City, St. Joseph 
& Council Bluffs Railroad Company, 195. 


to 


MALICIOUS PROSECUTION: COUNSEL FEES. In an action for malicious 
prosecution, the jury, if they find for the plaintiff, may, but they 
are not bound to allow him counsel fees paid in defending against 
the prosecution. Gregory v. Chambers, 294. 





: EVIDENCE OF CHARACTER. In an action for malicious pros- 
ecution, evidence of the general bad reputation of the plaintiff is 
admissible, in mitigation of damages, if not to aid in making out the 
defense of probable cause. b. 


4. MEASURE OF DAMAGES IN ACTION FOR FLOODING LAND. In an action 
on the case for flooding land the plaintiff can recover only the 
damages done up to the institution of the suit. It is, therefore, 
error to instruct the jury that the proper measure of damages is the 
difference between the market values of the land immediately be- 
fore and immediately after the flooding took place. Benson v. The 
Chicago & Alton Railroad Company, 504. 


5. BREACH OF COVENANT AGAINST INCUMBRANCES : DAMAGES. An inchoate 
right of dower existing at the date of a deed containing a covenant 
against incumbrances, and the demand of dower after it becomeg 
consummate, will constitute a breach of such covenant; and the 
covenantee may by purchase thereafter extinguish the dower and 
recover a reasonable price paid therefor as damages for such breach. 
Ward v. Ashbrook, 515. 


DEDICATION. 


1. D&DICATION OF MARRIED WOMAN’S LAND TO PUBLIC USE. The dedica- 
tion a pence use of the wife’s land by the husband will not be 
effectual even as to his curtesy, unless she join in the conveyance 
and acknowledge the same in the manner provided by law. The 
City of Marshall v. Anderson, 85. 


: ESTOPPEL IN PAIS. Where the husband alone files a plat of 
his wife’s land, their joint conveyances thereafter of lots designated 
on such plat will create no estoppel in pais against her, in favor of 
= public, to assert title to land designated on the plat as a sireet. 














to 
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DEpICATION TO PUBLIC UsE. The plat in evidence in this case ex- 
amined and Held to amount toa dedication of certain parcels of 
land to public use. The City of California v. Howard, 88. 


EJECTMENT: FOR PUBLIC STREET. A city invested by law with the 
title in fee and the right and control over all public streets, may 
maintain ejectment for land dedicated for a street. Jb. 


DEEDS. 


MARRIED WOMAN’S DEED: CORRECTION OF CERTIFICATE OF ACKNOWL- 
EDGMENT. After a married woman’s deed had been delivered, and 
the officer who certified the acknowledgment had gone out of office, 
he undertook to correct a defect in the certificate. Heid, that his 
act was void for want of power. Wannall v. Kem, 51 Mo. 150; s. ¢., 
57 Mo. 478, distinguished. Gilbraith v. Gallivan, 452. 


CoRPORATION ASSIGNMENT: CERTIFICATE OF ACKNOWLEDGMENT. To 
an assignment for the benefit of creditors executed by a corporation 
was appended a notary’s certificate that M. C., president, and A. M., 
cashier, of the corporation, “acknowledged that they executed and 
delivered the same as their voluntary act and deed, for the uses and 
purposes therein contained.” Held, that this was a sufficient cer- 
tificate that the corporation acknowledged the instrument. Hovau, 
C. J., and Henry, J., dissented. Eppright v. Nickerson, 483. 


DrED: ERASURE: PRESUMPTION. The law presumes an erasure in 
a deed to have been made before its execution, and imposes the 
burden of proof on him who asserts the contrary. Burnett v. Mc- 
Cluey, 676. 





: . An erasure or alteration in ne description of one 
of several tracts of land embraced in a deed, made after delivery of 
a deed, will not affect its validity as a conveyance of the other tracts. 





: SEAL. Where adeed declares that the grantors have affixed 
their seals, but no seal appears opposite the names of one or more 
of them, it will be presumed that they adopted those opposite the 
other names. Ib. 


MARRIED WOMAN’S DEED: ACKNOWLEDGMENT. A certificate of ac- 
knowledgment to a married woman’s deed, made in 1875; Held, 
to be defective because it failed to state that she was made acquaint- 
ed with the contents of the deed. Tb. 


SHERIFF’S DEED: ATTACHMENT: EVIDENCE. A sheriff’s deed in at- 
tachment proceedings taken without the statutory affidavit is void ; 
and where the record shows no finding that the writ of attachment 
was duly issued, the court files may be read in evidence to determine 
whether there was such an affidavit or not, and if none appear, 
then parol evidence is admissible on the one hand to show that 
some of the files have been lost or destroyed, and on the other that 
files alleged to be lost or destroyed, never existed. Jb. 
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8. DEED: DESCRIPTION: CALL FoR Quantity. A deed described the 
property conveyed as the “‘ north half of the southwest quarter the 
southwest quarter of section 6.” Held, that it should be construed 
to convey the north half of the southwest quarter of the southwest 

uarter of section 6, especially as the call for quantity supported 
this construction. Jb. 


DEDICATION OF MARRIED WOMAN’S LAND TO PUBLIC USE. See the City of 


Marshall vy. Anderson, 85 
Recorp or peeps. See Vance v. Corrigan, 94. 


EssENTIALS OF A CURATOR’S DEED. See Henry vy. McKerlie, 416. 


DEEDS OF TRUST AND MORTGAGES. 


1. RELEASE: MERGER. Where there were several notes secured by 
successive deeds of trust on the same land, and two of the notes 
were devised to the owner of the equity of redemption; Held, that 
although the technical doctrine of merger had no application, yet 
in the absence of any evidence that the devisee had kept the two 
notes alive, the devise would be treated asa release and can“ella- 
tion of them. Wead v. Gray, 59. 


2. DEED OF TRUST ON PERSONALTY : VOID AS AGAINST CREDITORS. A deed 
of trust to secure a debt described the property as “all and singular 
the farming implements and tools and live dairy cattle now on the 
ey coke farm, together with all their increase or substitutes there- 
or during the lien of this deed, to the value at any time of $4,000,” 
and again as “‘aconstant and continuous stock of farming imple- 
ments, tools and live dairy cattle and their increase, of a valuation 
of at least $4,000.” It also stipulated that the grantor should at all 
times keep on his farm property of the kind described, “ worth on 
peremptory sale under the provisions hereof at least $4,000,” or, as 
stated in another place, “‘at any time in value equal to an appraise- 
ment of $4,000.” No method was provided for having an appraise- 
ment made, and it did not appear but what the implements, tools 
and cattle on the farm exceeded $4,000 in value. Held, that as 
against other creditors of the grantor the deed was void, (1) Because 
by the use of the word “‘ substitutes” it impliedly gave the grantor 
authority to seil and dis of the cattle in the ordinary course of 
business; (2) Because of indefiniteness in the description of the 
property. Goddard v. Jones, 518 


DESCENTS AND DISTRIBUTION. 


1. GRAND-NEPHEWs. Under the statute of Descents and Distributions, 
(R. 8. 1879, 2 2161,) the children of the deceased nephews and nieces 
of an intestate, are not cut off from sharing in his estate. Copen- 
haver v. Copenhaver, 56. 


- Under the statute of Descents and Distributions, (R. &. 
1879, 2 2165,) where nephews and nieces of an intestate inherit 
from him, together with his grand-nephews and grand-nieces, and 
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there are none nearer of kin, the former will take in their own 
right, per capita, and the latter by representation, or per stirpes. Ib. 


DOWER. 


BREACH OF COVENANT AGAINST INCUMBRANCES!: DAMAGES. An inchoate 


to 


right of dower existing at the date of a deed containing a covenant 
against incumbrances, and the demand of dower after it becomes 
consummate, will constitute a breach of such covenant; and the 
covenantee may oy purchase thereafter extinguish the dower and 
recover a reasonable price paid therefor as damages for such breach. 
Ward v. Ashbrook, 515. 


DRAMSHOPS. 


“ Bitters:’’ UNITED STATES GOVERNMENT LICENSE. It is an offerse 
against the Dramshop Act for a person not having a license as a 
ae keeper to sell as a beverage, and not for medicinal pur- 
poses, ‘‘ bitters,” compounded in part of intoxicating liquor; and 
it does not matter that an excise tax has been paid on them to the 
government of the United States, and that the act of congress does 
not require one dealing in them to have a license as a liquor dealer. 
The State v. Lillard, 136. 


DramsHop LICENSES: POLICE POWER: TAXING POWER. The license 
fee exacted by the general law regulating dramshops and the amend- 
atory act of March 24th, 1883, (Sess. Acts 1883, p. 86, 3 3,) is not a 
tax. Itisa price paid for the privilege of carrying on a business 
which is detrimental to public morals and which the legislature, in 
the exercise 0! the police power, has the right to prohibit altogether. 
The act, therefore, is not void because it does not conform to tlie 
restrictions of sections 1, 3 and 10 of article 10 of the constitution 
in relation to the exercise of the taxing power. The State ex rel. 
Troll v. Hudson, 302. 


: CITY OF st. Louis. The act of 1883 is applicable to the city 
of St. Louis. Ib. 








Under the act of 1883 it is the duty of the municipal as- 

sembly of the city of St. Louis, and of the county courts of the 
several counties to fix the amount of license fee to be charged 
under the act within the limits prescribed, and until such action is 

taken by the municipal enneatle or the county court no collector 

me a right to issue a license to any person as a dramshop keeper. 
b. 


SELLING LIQUOR WITHOUT LICENSE: INDICTMENT. An indictment 
may charge in a single count a violation both of the dramshop law 
and of the wine and beer-house license law. The State v. Klein, 627. 


EJECTMENT. 


For PUBLIC Usk, A city invested by law with the title in fee and 
the right and control over all public streets, may maintain ejectment 
for land dedicated for a street. The City of Marshall v. Anderson, 85. 
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JUDGMENT IN EJECTMENT: ESTOPPEL. Upon a recovery by plaintiff 

in ejectment, defendant in pursuance of an ment with the 

plaintiff turned over to the plaintiff his claims for rent against the 

tenants in satisfaction of the money portion of the judgment; Held, 

that the judgment and agreement did not estop defendant from 

ee ejectment against plaintiff for the same land. Prior v. 
ty 


JURISDICTION IN EJECTMENT. See Fields v. Maloney, 172. 


l. 


EMBEZZLEMENT. 


EMBEZZLEMENT BY PUBLIC OFFICER: SCHOOL FUNDS: STATUTE, CON- 
sTRUCTION or. Section 41 of article 3, chapter 42, Wagner’s Stat- 
utes, (p. 459,) providing for the punishment of public officers em- 
bezzling public funds, was applicable as well to officials whose offices 
were created after that section became law as to those already ex- 
isting. It included in its operation the “‘ Township Trustee”’ - 
vided for by the Township Organization Law of 1873, ( Acts 1873, p. 
100;) and under it that officer was liable for school funds misap- 
propriated. The State v. Hays, 600. 


INDICTMENT FOR EMBEZZLEMENT BY PUBLIC OFFICER. An indictment 
against a township trustee charged that he had embezzled “ public 
moneys belonging to the school fund of North township,” in Dade 
county. Strictly speaking the moneys belonged to the sub-districts 
of North township, rather than the township itself. Held, however, 
that this did not invalidate the indictment. It was sufficient to 
allege that the funds embezzled were “‘ public moneys,’ and the 
amplification in the charge did not vitiate or limit the proof. Tb. 


EMINENT DOMAIN. 


RAILROADS: BENEFITS TO BE ALLOWED ON ASSESSMENT OF DAMAGES 
FOR RIGHT OF WAY. The benefits for which a railroad company are 
entitled to be allowed in estimating the damages sustained by a land 
owner by reason of the appropriation of his land for the road, are 
such as the land derives from the location of the road through it, 
and are not enjoyed by other lands in the same neighborhood. 
Combs v. Smith, 32. 


: CONDEMNATION OF RIGHT OF WAY: MISTAKE. In an action 
against a railroad company for unlawfully occupying the plaintiff’s 
land, proof that the land was omitted by mistake from the report 
of the commissioners in a proceeding to condemn a right of way 
across this and other lands, and that the road was built over the 
land in controversy with the knowledge and approbation of plaintiff, 
is not equivalent to proof that the land was included in the con- 
demnation. Jb. 





Estopret. Whether or nota party is estopped by laches and ac- 
quiescence, is a question for the triers of the fact. Jb. 


Pustic vse. It sufficiently ge from the record in the present 
case that there was a judicial determination that the use.for which 
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defendant’s land was taken was really a public use. The City of 
Kansas v. Knotts, 356. ‘. 


EQUITY. 


AN EQUITABLE DEFENSE TO A COMMON LAW ACTION will not have the 
effect of changing such action into a suit in equity. Carter v. Prior, 
222. 


EQUITY JURISDICTION OF CROSS-DEMANDS: GENERAL RULES: INSOL- 
VENCY : NON-RESIDENCE. The jurisdiction of equity to afford re- 
lief in behalf of a cross-demand in a proper case, is of ancient 
origin. It existed prior to any statute of set-off; and still exists 
independent of any such statutes. But courts of equity are often 
enabled by them, on the well-known principle of iellewne the law, 
to afford more efficient relief and in a greater variety of cases than 
before the statute. 

The relief given depended upon the circumstances of each case, 
sometimes there would be a decree that the demand of the defend- 
ant be applied to the payment and discharge of the demand sued 
on; sometimes a decree restraining the plaintiff from prosecuting 
his demand till the defendant had established or failed to establish 
his cross-demand in a court of law. The moving principle was not 
so much the inconvenience and circuity of two actions, as the in- 
justice of oe the defendant to pay the demand against him 
and take the chances of insolvency of the plaintiff or the plaintiff's 
assignor. In cases where it was ascertained that the plaintiff was 
only a nominal owner or assignee without yalue, the court would 
decree an offset; but in all such cases there had to be some fact, 
such as insolvency or non-residence, showing imminent danger of 
the defendant being compelled to pay without receiving credit for 
his cross-demand. Barnes v. McMullins, 260. 





: UNLIQUIDATED CROSS-DEMANDs. Whether this jurisdiction 
may be exercised in favor of cross-demands at law arising ec contractu, 
or of equitable cross-demands, such as the right to a prospective bal- 
ance in an unsettled partnership, is discussed but not decided. But 
in no case willit be exercised in favor of an unliquidated cross-de- 
mand ex delicto in its nature. Compare Reppy v. Reppy, 46 Mo. 571. 
Ib. 


Bona FIDE PURCHASER. It isa general rule of omy that a pur- 
chaser with notice may protect himself by buying th 


the title of a 
fide purchaser without notice. Funkhouser v. Lay, 458. 


CasE avsjupGED. The principal purpose of this suit was to have 
one of the defendants declared a trustee for plaintiff of certain land 
lying beyond the limits of this State. The land was subject toa 
mortgage, the bona fides of which was not questioned. Before the 
trial, without any collusion on the part of this defendant and with- 
out any effort on the part of the plaintiff to prevent it, the mort- 

ge was foreclosed, the mortgagee becoming the purchaser. This 
Solendent then died and the suit was revived against her executor. 
_ that plaintiff was not entitled to have him declared a trustee. 
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Jupemext. In an action bya judgment creditor against the debtor 
and a third party to enforce a trust against the latter as a means of 
obtaining payment of the judgment, it is no error to refuse the 
plaintiff a new money judgment against the debtor. Jb. 


Mercer. See Wead v. Gray, 59. 


EXECUTION CREDITOR AFTER LEVY, A TRUSTEE. See Lower vy. Buchanan 


Bank, 67. 


EQUITIES GROWING OUT OF IRREGULAR ADMINISTRATION SALES. See Henry 


v. McKerlie, 416, 


ESTOPPEL. 


Estrorret. Whether or nota party is estopped by laches and ac- 
quiescence, is a question for the triers of the fact. Combs v. Smith, 32. 


: ESTOPPEL IN PAIS. Where the husband alone files a plat of 
his wife’s land, their joint conveyances thereafter of lots designated 
on such plat will create no estoppel in pais against her, in favor of 
the public, to assert title to land designated on the plat as a street. 
The City of Marshall v. Anderson, 85. 





JUDGMENT IN EJECTMENT: ESTOPPEL. Upon a recovery by plaintiff 
in ejectment, defendant in pursuance of an agreement with the 
plaintiff turned over to the plaintiff his claims for rent against the 
tenants in satisfaction of the money portion of the judgment; Held, 
that the judgment and agreement did not estop defendant from 
maintaining ejectment against plaintiff for the same land. Prior v. 
Lambeth, 538, 


EVIDENCE. 


Norary’s certiricate. The certificate of a notary under seal, un- 
der the law merchant, was evidence of presentment, refusal and 
rotest; and it is so recognized by our statute, (Wag. Stat., 218, 
20). When it also recites notice of dishonor to the parties, the 
statute makes it evidence of notice as well as of dishonor, provided 
itis verified. Wag. Stat., p. 598,250. The First National Bank of 
Burlington v. Hatch, 13. 


WEIGHT OF EVIDENCE. Where the evidence upon all the issues made 
by the pleadings is conflicting, and there is no such preponderance 
against the finding of the jury, as to warrant the conclusion that it 
was the result of either passion or prejudice, the Supreme Court 
will not interfere. Vautrain v. The St. Louis, Iron Mountain & South- 
ern Railway Company, 44 


Res GestaE. Declarations of the parties to a conflict made after it 
is over and see f have been separated, are not part of the res gestae. 
The State v. Snell, 240, 







































14 








10. 


11, 


12. 


13. 
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: EVIDENCE OF CHARACTER. In an action for malicious pros- 
ecution, evidence of the general bad reputation of the plaintiff is 
admissible, in mitigation of damages, if not to aid in making out the 
defenge of probable cause. Gregory v. Chambers, 294. 


LEADING Questions. Itis no error for the trial court to rule out 
a question which suggests the answer desired, or calls for the opin- 
ion of the witness where the jury should form one themselves from 
the facts. Jb. 


THis court will not reverse a judgment because the jury appear 
to have disregarded evidence. They may have discredited it. Jb. 


JUDICIAL NoTICE: coAl-o1L. It isnot necessary to aver in an in- 
dictment nor to prove at the trial, thatcoal-oilis inflammable. The 
State v. Hayes, 307. 


Apmissions. An affidavit by defendant fora continuance in a crim- 
inal case is competent evidence against him of hisadmissions therein 
contained, but the State by using the same for such purpose does 
not concede the truth of the whole affidavit. Jb. 


WEIGHT OF EVIDENCE. Where proper instructions are given this 
court will not reverse a judgment because it may think that under 
the evidence a different verdict might well have been rendered ; 
that is a matter forthe jury. The State v. Thomas, 327. 


EVIDENCE OF CHAKACTER: PRACTICE. In a case where the testi- 
mony is very conflicting, it is a fatal error to permit evidence to be 
introduced in support of the character of a witness, whose character 
has not been attacked. Jb. 


MURDER: EVIDENCE, RES GESTAE. The moment after a shot was 
fired resulting in death, defendant’s right hand fell to his side and 
he struck out with hisleft atthe deceased, when a bystander ex- 
claimed ‘Don’t strike him, for you haveshot him now.” Held, 
that such exclamation was admissible in evidence as part of the res 
gestae ; that it was called out by, and _ was illustrative of, the affray 
while still in progress. The State v. Walker, 380. 


: Evipence. The failure to repel or deny a direct charge of 
crime is competent as presumptive evidence of guilt. Jb. 





: RES GESTAE. Upona trial for homicide, the statement of 
another, when arrested for the crime, that he did not shoot the de- 
ceased, and the statements of others that it was the defendant who 
shot him, are not admissible in evidence as part of the res gestae, 
when not made during the affray. 0. 





EVIDENCE OF IDENTITY. On questions of identity the impressions 
and beliefs of a witness are competent evidence. It is also compe- 
tent to identify a dead body by means of articles found upon it. 
Circumstantial evidence of identity, which leaves no room for rea- 
sonable doubt, is sufficient. The State v. Dickson, 438. 
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15. MURDER: CORPUS DELICTI: EVIDENCE. The criminal act and defend- 

ant’s agency in its production, constitute the corpus delicti. The 

roof thereof need not be by direct and positive evidence, but may 

by that which is probable and presumptive, if it be strong and 
cogent and leave no room for reasonable doubt. . 





; EVIDENCE: CONCEALMENT. The concealment of the fact of 
a homicide is presumptive evidence of crime. 


16. 


17, 





: ye to account for the disappear- 
ance of one who has n killed, are competent, as presumptive 
evidence of guilt. Ib. 





: : ILL-WILL, Expressions of ill-will and declarations 
of criminal intention toward one, who shortly afterward is killed, 
are competent, as presumptive evidence of guilt. 1d. 


18. 


19. EvIDENCE OF DEFENDANT'S GOOD CHARACTER. Ina criminal prose- 
cution evidence of the good character of the defendant is always 
admissible; but the law limits the inquiry to his general character 
as to the trait in issue ; a witness will not be allowed to express his 
individual opinion. The State v. King, 555. 


20. PRESUMPTION OF GUILT ARISING FROM FLIGHT. Flight from a charge 
of crime raisesa presumption of guilt; but this presumption may 
be modified or overthrown by evidence showing that the flight was 
occasioned by other causes than consciousness of guilt, and when 
there is such evidence the jury should be directed to consider it 
and determine how far it tends to rebut the presumption. Jb. 


21. DecLARATIONS OF AN AGENT made one hour after the occurrence 
to which they related ; Held, no part of the res gestae, and not ad- 
missible in evidence against his principal. Aldridge’s Adm’rv. The 
Midland Blast Furnace Company, 559. 


Parou Evipence. See McQuade v. The City of St. Louls, 46; Lash v. 
Parlin, 391. 


CoNSTITUTIONAL PROHIBITION AGAINST CHANGING THE RULES OF EVIDENCE, 
See Eyerman v. Blaksley, 145. 


OPINION OF WITNESSES. See The State v. Burgess, 234. 


Cumnee proor. See Walthers v. Missouri Pacific Railway Company, 
617. 


Sgr ALso PRESUMPTIONS. 


WITNESSES. 


EXECUTION. 


Co-sURETIES, RGHTS OF: EXECUTION, EFFECT OF RELEASE OF LEVY. Al- 
though the statute, (Wag. Stat., p. 370, @9,) abrogates the common 
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law rule that the voluntary release of one surety discharges the 
other, yet where, at the request of one surety, the judgment cred- 
itor levies upon property of another, and then releases the levy 
upon the payment of a portion only of the value of such property, 
he will be held accountable for its full value upon his attempt to 
collect the remainder of the debt from the first surety; after the 
levy, he will be rded as the trustee of the execution for all par- 
ties interested, and will not be permitted to injure them by his 
release of the levy. Lower v. The Buchanan Bank, 67. 


FENCES. 


Sere RaILroaDs. 


FORGERY. 


THE INDICTMENT. An indictment under section 1399, Revised Stat- 
utes 1879, for uttering a forged instrument, need not charge an 
intent to defraud any particular person. It will be sufficient to 
charge generally an intent to defraud. The State v. Phillips, 49. 


THE OFFENSE. To support such an indictment, it is not necessary to 
show that the defendant obtained anything of value. The offense 
consists in uttering with an intent to defraud. 


FRAUD. 


FRAUD: JOINT ACTION FOR RELIEF. Where con having distinct 
interests have been made the victims of a fraud, the fact that the 
fraud was contrived against them all and the same means were used 
to deceive them all, will not entitle them to maintain a joint action 
for relief, unless it was through a joint transaction that the fraud 
was accomplished. Levering v. Schnell, 167. 


: REMEDY, AT LAW AND NOTIN EQuiTY. The petition in this 
case examined and held to state a case for relief by an action at law 
for deceit, and not in equity. Jd, 





——. Fraud may be inferred; but this does not mean that it 
may be assumed. Itcan only be ere inferred from some 
tangible, responsible factin proof. Itis a deduction which an in- 
telligent mind may honestly make from the incidents and circum- 
stances surrounding the case, and which appear to be inconsistent 
with good faith and rectitude on the part of the actor. If, however, 
his conduct and the transaction under consideration reasonably con- 
sist as well with integrity and fair dealing, the law rather refers the 


act to the better motive. Funkhouser v. Lay, 458. 


t INTERVENTION OF BONA FIDE PURCHASER. If a fraudulent 
grantee of the equity of redemption of land covered by a bona 
moriorae buy at the mortgage sale, he will acquire a title free of 
taint. . 
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CORPORATE UNDERTAKING: LIABILITY OF ASSOCIATES FOR FRAUDU- 
LENT MANAGEMENT. Where several persons engage in business 
jointly, and, to facilitate such business use a corporate name and 
issue stock, and, in the promotion of the scheme, false representations 
are made by those holding themselvesout as promoters and managers 
of the business as to the material facts of inducement and as to mat- 
ters peculiarly within the knowledge of all the associates or their 

nts, all those engaged in the promotion of the business as asso- 
ciates of those making the false representations are liable to those 
who, relying upon such representations, purchase stock to their 
hurt. Hornblower v. Crandall, 581; Whiting v. Crandall, 593. 








































: : INNOCENCE NO PROTECTION, WHEN. That one of the 
associates thus connected is ignorant of the details of the business 
will not avail him where he had the means of knowing but trusted 
to his associates, and where he, with the others, received the bene- 
fits of the wrong-doing. 


7, LIABILITY FOR FALSE REPRESENTATIONS. A is responsible for the 
consequences of false representations made by him to B, and upon 
which C acted to his loss, where it appears that A intended that 
they should be communicated to C, and acted upon by him in the 
manner which occasioned the loss. Watson v. Crandall, 583; Daker 
v. Crandall, 584; Whiting v. Crandall, 593. 


8. AcTION FOR DECEIT: sURVIVAL. The right to maintain an action 
for deceit survives to the legal representatives of the party injured. 
This is true both under our statute, (R. 8. 1879, 2 96,) and at coms 
mon law as modified by the statutes of 4 Edw. III, c.7, and 31 idw. 
III,c. 11. Ib, 


FRAUDULENT CONVEYANCE. 


1. Wuat constiruTEs ong. If a conveyance is made without con- 
sideration, it is void as to existing creditors, without more. As to 
subsequent creditors it is void if it is made with intent to hinder, 
delay and defraud them. If it is founded on a valuable considera- 
tion, it will be held valid notwithstanding such fraudulent intent, 
unless the grantee participated therein. Hurley v. Taylor, 238 


2. FRAUDULENT convEYANCE. Land conveyed by an insolvent with- 
out valuable consideration, and acquired from the grantee with 
knowledge of that fact, will be subject in the handsof the purchaser 
to the demands of the creditors of the insolvent; and, if he ex- 
changes for other land, the latter becomes also subject to their de- 
mands. Sloan v..Torry, Terry v. Torry, 623. 


GAMING. 


MONEY LOANED FOR GAMING. Money knowingly loaned for the purpose 
of neon hyn in betting on a game of chance, and actually so used, 
cannot be recovered. Williamson v. Baley, 636 
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THE GOVERNOR. 


ABSENCE OF GOVERNOR: RIGHT OF LIEUTENANT-GOVERNOR TO ACT. Tem- 








porary absence of the Governor from the State, in the discharge 
of duties imposed upon him by law, does not of itself authorize the 
Lieutenant-Governor to assume the functions and receive the salary 
of the Governor’s office during hisabsence. The State ex rel. Crit- 
tenden v. Walker, 139. 


HOMESTEAD. 


HOMESTEAD: ADMINISTRATOR'S SALE OF, WHEN VALID. To make a 
sale of the homestead by an administrator valid, it must appear 
that the debt for the payment of which it was sold, was contracted 
before the homestead right attached or wasacquired ; and the bur- 
den of showing this rests on him who claims under the administra- 
tor’s deed. Kelsay v. I’razier, 111. 


: AN AGREEMENT CONSTRUED. The widow and heirs of a de- 
cedent agreed together as follows: ‘‘ We hereby obligate ourselves 
to divide the estate of the deceased, after the payment of all debts 
and expenses of administration, into three equal parts and each 
take one-third, in full of all claims and demands against said estate ; 
it being hereby intended by the widow of said deceased, to relin- 
quish all claim of dower, in consideration of the above provision ; 
and, we further agree, if said division cannot be made, in kind, that 
the property shall be sold by the public administrator of Morgan 
county, and, after the expenses are paid, the proceeds of such sale 
divided among us according to our respective interests, as above 
stated.” Held, that this was simply an agreement as to how the 
estate should be divided after the payment of debts, and did not 
authorize the probate court to have the homestead right of the 
widow sold for the payment of debts. 








: DEATH OF WIDOW LEAVING MINOR CHILDREN. Under the 
homestead act of 1865, the right of the minor children to hold and 
enjoy the estate. is not affected by the death of the mother. Canole 
v. Hurt, 649. 


CASE IN JUDGMENT: CHILDREN BY SECOND HUSBAND. Upon the 
death of J a homestead was set off to M, his widow, and R, their 
child, a minor. M afterward married H, and died leaving a minorson 
by H. Held, thatthe death of M did not interrupt the homestead 
right of R as long as he remained a minor, But on R attaining his 
majority, he and the son by H would inherit the estate from M as 
tenants incommon. Jb. 


HUSBAND AND WIFE. 


DEDICATION OF MARRIED WOMAN’S LAND TO PUBLIC USE. The dedica- 
tion to public use of the wife’s land by the husband will not be 
effectual even as to his curtesy, unless she join in the conveyance 
and acknowledge the same in the manner provided by law. The 
City of Marshall v. Anderson, 85. 


78 Mo.Sup.REpts.—146 
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: ESTOPPEL IN PAIs. Where the husband alone files a plat of 

his wife’s land, their joint conveyances thereafter of lots designated 

on such plat will create no estoppel in pais against her, in favor of 

my public, to assert title to land designated on the plat as a street. 
b. 


2. 


8. MARRIED WOMAN, ABANDONED BY HUSBAND, MAY SUE ALONE. A 
married woman may sue as a femme sole, in all cases where her hus- 
band has abandoned or deserted her, and taken up his abode in 
another state or jurisdiction. This was the rule of the common 
law, and the statute has not changed it. 2 Wag. Stat., 1001, 28; R. 
S. 1879, 23468. Phelps v. Walther, 320. 


4. MARRIED WOMAN’S DEED: CORRECTION OF CERTIFICATE OF ACKNOWL- 
EDGMENT. After a married woman’s deed had been delivered, and 
the officer who certified the acknowledgment had gone out of office, 
he undertook to correct a defect in the certificate. Held, that his 
act was void for want of power. Wannall v. Kem, 51 Mo. 150; s. ¢., 
57 Mo. 478, distinguished. Gilbraith v. Gallivan, 452. 


HusBAND AND WIFE: WIFE’S PROPERTY. In the absence of evi- 
dence that pooperty in the name of a married woman acquired dur- 
ing coverture has been paid for by her separate means, the pre- 
sumption of law is that it was paid for with those of the husband; 
and in such case it is not within the protection of the statute, (R. 
S. 1879, 2 3295,) securing to the wife the moneys arising from the 
sale thereof. Sloan v. Torry, 623. 


a 


. The promise of a husband to repay his wife the proceeds 
of land which belonged to her, but not as her separate estate, and 
which has been disposed of and used by him with her consent, is 
without sufficient consideration to make her his creditor. Ib. 





7. MARRIED WOMAN’S DEED: ACKNOWLEDGMENT. A certificate of ac- 
knowledgment to a married woman’s deed, made in 1875; Held, 
to be defective because it failed to state that she was made acquaint- 
ed with the contents of the deed. Burnett v. McCluey, 676. 


INFANTS. 


LIABILITY FOR COSTSIN CRIMINAL CASES. A minor filed a complaint before 
a justice of the peace, charging defendant with disturbing the peace 
of the family of another, and the trial resulted in a verdict of ac- 
guittal; Held, under the provisions of the statutes then in force, (2 
Wag. Stat., 854, 212, amended by Acts 1877, p. 281,) that the costs 
should have been adjudged against the county, on the ground that 
the informant was not the injured party; but, Held further, that if 
he had been, a judgment against him would not have been obnox- 
ious to objection on the ground of his minority. The State v. La- 


velle, 104. 


INJUNCTION. 


1. AGaInst TREsPAssEs. To maintain injunction against trespass <r 
property real or personal, it is not necessary that the defendant 
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should be insolvent or the wrong irreparable. The statute gives the 
right wherever an adequate remedy cannot be afforded by an action 
for damages. R.S.,32722. Thus where the owners of a steamboat 
were in the constant habit of discharging freight at a private wharf, 
without the consent and against the protest of the owner of the 
wharf, thereby seriously intertering with his business of sawing, 
receiving and delivering lumber and ties, and they threatened to 
continue this | ety Held, that the wharf owner might maintain 
injunction. rner v. Stewart, 480. 


2. TRESPASS ON REALTY: JURISDICTION: ADMIRALTY. The State courts 
have jurisdiction of all trespasses committed upon real estate within 
the limits of the State. The fact that the real estate in question isa 
wharf does not make it a matter of admiralty jurisdiction and so 
cognizable alone in the courts of the United States. 


3. TAXES: INJUNCTION AGAINST COLLECTION. A petition to restrain the 
collection of taxes on the ground of excessive valuation showed 
that the plaintiff, believing all his property to be exempt from taxa- 
tion, delivered no list tothe assessor; but it did not show that the 
assessor failed to demand a list. Held, that it stated no ground for 
relief. Meyer v. Rosenblatt, 495. 


INN-KEEPERS. 


INN-KEEPER: ACTION FOR INJURY TO GUEsT. The obligation resting 
upon an inn-keeper to keep his guest safe, is one imposed by law 
and not growing out of contract, and for violation of it the action is 
an action on the case for the injury sustained, and not an action for 
breach of.contract. Stanley v. Bircher, 245. 


INSOLVENCY. 


MEANING OF, AS APPLIED TO ESTATE OF A DECEDENT. See Bassett v. El- 
liott’s Adm/’r, 625, 


INSTRUCTIONS. 


i. Evipence tending to support a valid defense furnishes a sufficient 
basis for an instruction applicable to such defense. Maupin v. The 
Virginia Lead Mining Company, 24. 


2. In the absence of evidence in the record showing that counsel were 
surprised; this court will not consider declarations of law offered 
after the announcement of the decision of the trial court. More- 
house v. Ware, 100. 


8. Aw instruction, which is substantially given in another, is for that 
reason properly refused. The State v. Jones, 278. 


4. Insrructions should be framed solely with reference to the issues 
made. Benson v. The Chicago & Alton Railroad Company, 504 
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. Itis not error to refuse one correct instruction if another 
to the same purport is given. Condon v. The Missouri Pacific Rail- 
way Company, 567. 





Where one instruction is given aya | applying a princi- 
| to the facts of the case, it is not error to refuse another iaying 
own the principle in a general form. 


It is not error to refuse an instruction which withdraws 
an issue of fact frcem the jury when there is evidence bearing upon 
the issue. Jb. 





Instructions, unobjectionable as a ag ag of law, are properly 
refused, if there is no evidence of the facts upon which they are 
predicated. Ib. 


INSURANCE, 


FOREIGN INSURANCE COMPANIES: SERVICE OF PROCESS ON THEM: 

“STATE AGENT.” In an action against a foreign insurance company 
the sheriff returned that he had served the summons on H. P., 
“state agent” of thecompany. Held, that the words ‘‘state agent” 
sufficiently designated H. P. as the person appointed by the com- 
pany under section 6013, Revised Statutes 1879, for the purpose of 
receiving service of process in actions against the company Stone v. 


The Travelers Insurance Company, 655 


: TO BE SUED, WHERE. Suits st foreign insurance com- 
panies are not required to be brought in the county in which 
the agent appointed under section 6013, Revised Statutes 1879, to 
receive service of process, resides. They may be brought in any 
county in the State; and if the agent lives in another county, the 
writ is to be directed to the sheriff of the latter county. 





IN'TEREST. 


‘InTEREST cannot be recovered in actions for damage to live stock brought 


under the 43rd section of the Railroad Law. Wade v. The Missouri 
Pacific Railway Company, 362. 


JUDICIAL NOTICE. 


JUDICIAL NOTICE: COAL-o1L. It is not necessary to aver in an in- 
dictment nor to prove at the trial, that coal-oil is inflammable. The 
State v. Hayes, 307. 


PLEADING CRIMINAL: TOWNSHIP ORGANIZATION. An _ indictment 
against a township officer must aver that the county has adopted 
oe a This is a thing of which the courts will not 
take judicial cognizance, and proof of it will not be received with- 


out a proper averment. The v. Hays, 600. 
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SrATUTE LAWS OF SISTER STATES: COMMON LAW. Judicial notice will 
not be taken of the statutes of a sister state; and it will not be pre- 
sumed that the common lawisin force in the state of Louisiana. 
Sloan v. Torry, 623. 


JURISDICTION. 


CHANGE OF VENUE: JURISDICTION CONFERRED BY: PARTITION: EJECT- 
MENT: AMENDMENT: ERROR APPARENT ON THE FACE OF THE RECORD. 
Where an action was brought in Sullivan county for partition of 
land in that county and for an accounting for rents and profits and 
use and occupation of the land, and afterward by change of venue 
the case was sent to Livingston county and by leave of court in that 
county, an amended petition in ejectment was filed, with a prayer 
for damages for detention of the premises, and for the monthly 
value of the rentsand profits, and the case was tried on this peti- 
tion, without objection from the defendant, and judgment rendered 
for plaintiff; Held, (1) That the change of venue vested in the 
Livingston court jurisdiction, not of the land for all purposes, but 
of the cause of action set out in the first petition, viz: the suit for 
partition of the land, and jurisdiction of that only, and consent of 
the parties could confer no other jurisdiction ; (2) That the petition 
in ejectment was not an amendment of the first petition, but was 
an abandonment of the cause of action stated in that petition and 
the substitution of a new cause, and the court acquired no jurisdic- 
tion thereof; (3) That under the statute the Livingston court had 
no original jurisdiction of suits in ejectment for land in Sullivan 
county; (4) It results that it was error to render judgment for 
plaintiff on the amended petition, and as the error was apparent 
on the face of the record, it was fatal, though no exception was 
taken in the trial court. Fields v. Maloney, 172. 


PusLic roaps. Any step required by the roaa law to be taken, not 
being a jurisdictional fact, will be presumed to have been taken, 
unless it affirmatively appears to have been omitted. Sutherland 
v. Holmes; 399. 


Must APPEAR AFFIRMATIVELY. See The City of St. Louis v. Franks, 41. 


JURY. 


JUROR, HAVING AN OPINION. The statute provides that an opin- 
ion founded only on rumor and newspaper reports, if not such as 
to prejudice or bias the mind of the juror, shall not disqualify him. 
R. 8. 1879, 2 1897. The State v. Burgess, 234. 7 





. A juror said before the trial, that, if defendant was guilty, 
he — to be sent up fora year or so. Held, not to be an expres- 
sion of opinion as to defendant’s guilt, and standing alone, no ground 
of challenge for cause: but the attending circumstances, the tone 
and spirit in which it was said, etc., might make it ground. The 
State v. Hayes, 307. 


VERDICT: OATH OF OFFICER IN CHARGE OF JuRY. Although the 
sheriff was not sworn to keep the jury in some private room and to 
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hold none but the authorized communications with them, as re- 
quired by the statute, (R. S. 1879, ? 1910,) until one and a half hours 
after their retirement; Held, that their verdict was not vitiated 
thereby, as it also appeared that they retired to “the jury room,” 
and that he was sworn before holding any communication with them 
and before their verdict was rendered, and that it could not have 
been affected by any outside influence occasioned by the failure to 
take the oath. Jb. 


JUSTICE’S COURTS, 


APPEAL FROM JUSTICE’S COURT: ABATEMENT OF ACTION. The perfect- 
ing of an appeal from the judgment of a justice of the peace divests 
the judgment of its legal effect, and if the case be one in which the 
cause of action does not survive, upon the death of the party before 
the entering of a lawful judgment in the appellate court, the action 
will abate. The Town of Carrollton v. Rhomberg, 547. 


JURISDICTION: JUSTICE’S COURT: APPEAL. Jurisdiction of a justice 
isa question of fact, which cannot be examined on appeal when 
the record does not show a proper filing of the bill of exceptions. 
Campbell v. The Missouri Pacific Railway Company, 639. 


A vorIp suMMONs. Section 2858 of the Revised Statutes of 1879, pro- 
vides that the summons, issued by a justice of the peace, shall 
require the defendant to appear not more than seventy-four days 
from its date, and shall also state the nature of the suit and the 
sum demanded; JHeld, that a summons dated June 10th, 1879, re- 

uiring defendant to appear before the justice on the 23rd day of 

une, 1880, and containing no statement ot the nature of the suit 
nor of the sum demanded, wasa nullity. Brandenburger v. Eusley, 
659. 


THE staTEMENT. In an action before a justice of the peace the 
statement is sufficient if it advises the defendant of the nature of 
the demand against him. The City of Kansas v. Johnson, 661. 


KANSAS CITY. 


MERCHANT’S TAX UNDER KANSAS CITY CHARTER. Under the char- 
ter of Kansas City a merchant’s liability for the payment of taxes 
on his goods and wares fora given year, does not depend upon the 
fact of his being a merchant during the fiscal year beginning on the 
third Monday of April of that year, but is made to depend upon 
the fact whether on the ist day of January of that year, and at any 
time within three months before such Ist day of January he had on 
hand asa merchant in said city goods, waresand merchandise. The 
City of Kansas v. Johnson, 661. 





: NOT A TAX FOR PRIVILEGE. The tax imposed upon a mer- 
chant by the charter of Kansas City is not for exercising the priv- 
ilege of selling goods, but is a tax imposed upon his goods and wares 
as a merchant, or in other words, a personal tax on the goods of a 
merchant as distinguished from the personal tax of others. Tb. 
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ATToRNEY’s FEE. An attorney’s fee of ten per cent is expressly 
authorized under the charter of Kansas City in suits for the collec- 
tion of taxes. Jb. 


LANDLORD AND TENANT. 


VERBAL AGREEMENT FOR A LEASE. See Winters v. Cherry, 344. 


— 
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LARCENY. 


LARCENY: PLEADING, CRIMINAL: JEOFAILS. An indictment charged 
the defendant with receiving the goods of one Hale, ‘‘ before then 
feloniously stolen, taken and carried away from another; wut 
«mitted to give the name of the person from whom they were stolen. 
Held, that asit did not appear that the defendant was prejudiced 
by the omission, the objection was not well taken after verdict. The 
State v. Honig, 249. 





: RECEIVER OF STOLEN Goops. One cannot at the same time be 
a principal in a larceny and in the legal sense a receiver of the 
stolen property. Jb. 


AUTREFOIS ACQUIT: LARCENY. A person tried upon in indictment 
drawn in two counts, the first charging larceny, the second embez- 
zlement of the same property, was found guilty on the first count 
and not guilty as to the second, and judgment of discharge entered 
accordingly. For a fatal defect in the first count the judgment was 
arrested, and upon another indictment being found for larceny alone, 
the defendant interposed a plea of autrefois acquit. Held, not a 
good plea. The State vr. Owen, 367 


LARCENY. An indictment held sufficient. Jb. 


INsTRUCTIONS, in a larceny case, approved, Jb. 


LIMITATIONS. 


Tis action was brought May 16th, 1877, to recover damages for a 
trespass which the evidence showed was completed in the year 
1872, but at what time of the year did not appear. Held, that in 
the face of a finding by the trial court that the action was not barred 
by the five-year limitation act, this court would not presume that 
the trespass was completed prior to May 16th, 1872. Combs v. 
Smith, 32. 


CumvLaTIoN oF pisaBiLities. The period of coverture cannot be 
added to that of minority of the same person in order to prevent 
the running of the statute of limitations. Farish v. Cook, 212. 


LIMITATION TO CRIMINAL PRosEcuTION. When an indictment is 
quashed the time during which it was pending, is not to be com- 
puted asa part of the time of the limitation prescribed for the 
offense. R. S. 1879, 21707. The State v. Owen, 367 
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VENDOR’s LIEN: STATUTE OF Limitations. Where the vendor has 
delivered possession to the vendee, but retains the legal title under 
a contract to deliver a deed when the purchase money is fully paid, 
the holding of the vendee will not be deemed adverse, and the stat- 
ute of limitations will not begin to runin his favor until he has 
made full payment. Adair v. Adair, 630. 





: : WAIVER. Ina suit to enforce a vendor’s lien upon 
land, the legal title to which the vendor retained in himself, the 
vendee pleaded the statute of limitations. He also pleaded that he 
had made full payment and demanded a deed, but the vendor had 
refused to deliver one, and prayed for general relief. Held, that this 
_ plea and prayer constituted a waiver of the plea of limitation. 


LIQUOR LICENSE. 


See Dramsnops. 


MALICIOUS PROSECUTION. 


MALICIOUS PROSECUTION: COUNSEL FEES. In an action for malicious 
prosecution, the jury, if they find for the plaintiff, may, but they 
are not bound to allow him counsel fees paid in defen ing against 
the prosecution. Gregory v. Chambers, 294. 





: EVIDENCE OF CHARACTER. In an action for malicious pros- 
ecution, evidence of the general bad reputation of the plaintiff is 
admissible, in mitigation of damages, if not to aid in making out the 
defense of probable cause. 


MARRIED WOMEN. 


See HusBaAND AND WIFE. 


MASTER AND SERVANT. 


EVIDENCE OF SERVANT’S INCOMPETENCY. Mere proof of specific acts 
of carelessness on the part of a servant, without evidence of actual, 
or reasonably pba ro knowledge thereof, on the part of the 
master, is insufficient to warrant a jury in inferring negligence on 
the part of the masterin retaining such servant in his employ. 
Huffman v. The Chicago, Rock Island & Pacific Railway Company, 50. 


WHat RISKS SERVANT ASSUMES: NEGLIGENCE OF MASTER. A servant 
by continuing in the business of his master after he becomes aware 
of defects in appliances furnished him by his master, does not nec- 
essarily assume the risk of all injuries which may result from such 
defects. If the defects grow out of the want of ordinary care and 
vigilance on the part of the master in providing or maintaining the 
appliances, and are not so serious but that with care and prudence 
on the part of the servant they may be safely used, and at the re- 
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quest of the master he continues to use, and in using them exer- 
cises care and prudence, if injury result to him notwithstanding, he 
may hold the master liable. J’lunnv, The Kansas City, St. Joseph & 
Council Bluffs Railroad Company, 195. 


: MASTER’S NEGLIGENCE. The liability of a railroad company 
for an injury sustained by an engineer through a defect in the track 
existing through the negligence of the company, will not be dis- 
charged upon proof that the air brake on the engine was out of 
order, that the engineer knew this, and that if it had been in order 
the accident might have been averted. Jb. 


INJURIES TO SERVANT FROM PATENT DANGERS. If a servant knows of 
the danger in prosecuting his master’s work, or if it is so patent that 
an ordinarily observant man would have seen it, and without any 
assurance from the master he continues at work, he cannot hold 
the master liable if injury result to him therefrom.  Aldridge’s 
Adm’r v. The Midland Blast Furnace Company, 559. 


FELLOW-SERVANT. A car inspector is not a fellow-servant of the 
brakeman. Condonv. The Missouri Pacific Railway Company, 567. 


MAXIMS 


VALENTI NON FIT INJURIA. See Robinson yv. Musser, 153. 


MECHANIC'S LIEN 


MECHANIC’S LIEN: DESCRIPTION OF LAND: CONSTRUCTION OF “TRUE 
DESCRIPTION ;”’ ‘$0 NEAR AS TO IDENTIFY THE SAME.” To entitlea 
contractor to a mechanic’s lien, the statute, (Wag. Stat., p. 909, 2 5,) 
requires him to file ‘fa true description of the property, or so near 
as to identify the same, upon which the lien is intended to apply.” 
To maintain a lien on a building situated on a certain acre of ground, 
fifteen acres were described by their exterior boundary. Held, that 
this was not “a true description of the property or so near as to 
identify the same” within the statute. Ranson v. Sheehaa, 668. 


FAILURE OF DESCRIPTION : NOT CURED BY SUBSEQUENT SURVEY. This 
failure of description could not be cured by the plaintiff’s joining 
with another lienor, in going, after the suit was brought, upon 
the land, surveying it, and setting out the exact acre in an amended 
petition—at least, not as against a third party purchasing the prem- 
ises. Oster v. Rabeneau, 46 Mo. 595, distinguished. Jb. 


LIEN FAILING ON LAND—NOT MAINTAINABLE ON BUILDING. A me- 
chanic’s lien cannot be maintained against the building where the 
lien against the land has failed through an inaccurate description. 


Ib. 


MERGER 


See Wead vy. Gray, 59. 
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INDEX. 
MINORS. 


Sex INFANTS. 


MISTAKE, 


CoNDEMNATION OF RIGHT OF WAY: MISTAKE. In an action against a rail- 


road company for unlawfully occupying the plaintiff’s land, proof 
that the land was omitted by mistake from the report of the com- 
missioners in a proceeding to condemn a right of way across this 
and other lands, and that the road was built over the land in con- 
troversy with the knowledge and approbation of plaintiff, is not 
equivalent to proof that the land was included in the condemna- 
tion. Combs v. Smith, 22. 


MUNICIPAL CORPORATIONS, 


For pusBtic usk, A city invested Ly law with the title in fee and 
the right and control over all public streets, may maintain ejectment 
for land dedicated for a street. The City of Marshall v. Anderson, 85. 


ACTION FOR CHANGE OF STREET GRADE: PLEADING. It isa well set- 
tled rule in pleading that things which are necessarily implied need 
not be alleged. On this principle, in an action against a city for 
negligently changing the grade ofastreet; Held, that an allegation 
that the city “raised the grade” was equivalent to an allegation 
that the grade was raised in pursuance of an ordinance, since the 
city could only act in such matters by ordinance. Werth v. The City 


of Springfield, 107. 


DAMAGES CAUSED BY PUBLIC worKs. For damages arising from 
negligent and unskillful execution of public works on a proper 
plan adopted by the proper authority, the party injured may main- 
tain an action in the ordinary form; but what his remedy may be 
where the fault is in the plan itself, is not decided, though it is cer- 
tain that under the constitution he is entitled to relief. J. 


CHANGE OF STREET GRADE: CITY’S LIABILITY THEREFOR. If in 
changing the grade of astreet the city should so negligently perform 
its work as to practically destroy the street asa highway, it would 
be liable in damages, while it would not be liable for the simple act 
of permitting the street to be out of repair, if no special injury 
ensued therefrom. Jb. 


DANGEROUS SIDEWALK. Without showing special damage a prop- 
erty holder has no right of action against a city for tearing up the 
sidewalk in front of his premises and re-laying it in a manner dan- 
gerous to life and limb. Jb. 


MUNICIPAL CORPORATIONS: POWER TO IMPOSE PENALTIES: SPECIAL 
TAX BILL. Municipal corporations have power to prescribe reason- 
able penalties for neglect or refusal to discharge any duty im- 

sed upon a citizen by ordinance. On this principle acharter pre- 
vision is held valid which allows the holder of a special tax bill 
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fifteen per cent per annum if payment be not made within six 
months after demand. Eyerman v. Blaksley, 145. 


PLEADING MUNICIPAL ORDINANCE. A pleading is not defective for not 
alleging a matter oflaw. Anaverment that a tax was “duly levied”’ 
is equivalent to pleading the substance of the ordinance under 
which it was levied, and is sufficient to authorize the reception of 
the ordinance in evidence. The City of Kansas v. Johnson, 661. 


SPECIAL TAX BILL: SUIT AGAINST RECORD OWNER: SALE PASSES TRUE TITLE. 


to 


See Vance v. Corrigan, 94. 
Ser aLso CARROLLTON. 
Kansas City. 
Sr. Louis. 


TowNsHIP ORGANIZATION, 


MURDER. 


MuRDER: MANSLAUGHTER. The evidence in this case warranted the 
court in instructing the jury both as to murder in the first degree 
and manslaughter in the second degree. The State v. Burgess, 234. 


INDICTMENT. An indictment for murder examined and Held to con- 
tain sufficient averments, (1) That the assault, stabbing and wound- 
ing were done feloniously, willfully, ete.; (2) That deceased, after 
being wounded by defendant, “languished till September 29th, 
1881, and then and there died ”’ from the effects of the wound. The 
State v. Snell, 240. 


In an indictment for murder an allegation that the wound 
was mortal and caused the death is sufficient; it is not necessary 
to describe it so as to show that it was of a character likely to pro- 
duce death. Jb. 





**FeLonious.y.” An erroneous definition of the word ‘‘ieloniously,” 
Held not to be reversible error in this case, it being apparent that 
the defendant could not have been prejudiced by the error. Jb. 


“PremepiITaTION.” The definition of “ premeditation ”’ as “thought 
of beforehand for any length of time however short,” adhered to. 
Ib. 


“ DeLiperaTion.” An incorrect definition of “ deliberation,” Held, 
not to be reversible error, the defendant not having been con- 
victed of murder in the first degree. Ib. 


INSTRUCTION : DRUNKENNEss, An instruction that drunkenness is 
no excuse for crime, although there was no occasion for giving it, 
the defense not having been based upon the defendant's intoxi- 
cation, Held, not to be reversible error, as it could not possibly have 
prejudiced the defendant. 0. 
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MANSLAUGHTER. Wherethe evidence shows that the offense was 
either murder of the first or second degree, it is not error to re- 
fuse instructions as to manslaughter. 1b. 


Res Gestar. Declarations of the parties to a conflict made after it 
is over and they have been separated, are not part of the res gestae. 
Ib. 


REASONABLE DOUBT: SELF-DEFENSE. An instruction to the effect 
that, if defendant willfully shot and killed the deceased, and 
seeks to justify such killing on the ground of self-defense, he must 
establish the same from the whole evidence to the reasonable satis- 
faction of the jury, Held, not to conflict with the doctrine that, if 
the jury from a review of the whole case have a reasonable doubt 
of the defendant’s guilt, they should acquit. The State v. Jones, 278. 


. Tire court approves a series of instructions as to murder. The State 


v. Thomas, 327. 


MURDER: CORPUS DELICTI: EVIDENCE. The criminal act and defend. 
ant’s agency in its production, constitute the corpus delicti. The 
— thereof need not be by direct and positive evidence, but ma 
e by that which is probable and presumptive, i‘ it be strong an 
cogent and leave no room for reasonable doubt. The State v. Dick- 


son, 438. 


CAsE ADsJuDGED. Defendant was found guilty of murder in the 
first degree for the killing of one M. upon evidence of the finding 
of a dead body covered with wounds indicating death by violence, 
the identification of this body as that of M. by the opinions of wit- 
nesses based upon resemblances of clothing, of the color of the 
hair and beard, and the absence of an upper front tooth, and b 
means of articles found upon the body, the concealment by defend- 
ant of the homicide, and his false statements to account for the dis- 
appearance of M. after the killing, his expressions of ill-will and 
declarations of evil intert toward M. shortly prior to his disappear- 
ance; Jield, that this court would not reverse on the ground of 
failure of evidence to support the verdict. Jb. 


MURDER IN THE FIRST DEGREE: INSTRUCTIONS. Where there is no 
evidence of any other grade of offense than that ~f murder in the 
first degree, it is proper to refuse instructions as to any less grade of 
homicide. Ib, 


- Murper By porsoxntinc. A homicide by administering poison, 


with intention of mischief and for an unlawful purpose, knowing it 
to be dangerous to human life, although without intent to kill, is 
murder at common law, and under the statute murder in the first 
degree. The State v. Wagner, 644. 


FIRST AND SECOND DEGREES. Under section 1654 of the Revised 
Statutes of 1879, a person found guilty of murder in the second de- 
ee shall be punished according to the verdict, although the evi- 
ence shows him to be guilty of murder in the first degree. In 
such a case the granting of an instruction for murder in the second 
degree is not reversible error. Ib. 
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NEGLIGENCE. 


EVIDENCE OF SERVANT’S INCOMPETENCY. Mere proof of specific acts 
of carelessness on the part of a servant, without evidence of actual, 
or reasonably chargeable, knowledge thereof, on the part of the 
masier, is insufficient to warrant a jury in inferring negligence on 
the part of the masterin retaining such servant in his employ. 
Huffman v. The Chicago, Rock Island & Pacific Railway Company, 50. 


DAMAGES CAUSED BY PUBLIC worKs. For damages arising from 
negligent and unskillful execution of public works on a proper 
plan adopted by the proper authority, the party injured may main- 
tain an action in the ordinary form; but what his remedy may be 
where the fault is in the plan itself, is not decided, though it is cer- 
tain that under the constitution he is entitled to relief. Werth v. The 
City of Springfield, 107. 


CHANGE OF STREET GRADE: CITY’s LIABILITY THEREFOR. If in 
changing the grade of a street the city should so negligently perform 
its work as to practically destroy the street as a highway, it would 
be liable in damages, while it would not be liable for the simple act 
of permitting the street to be out of repair, if no special injury 
ensued therefrom. Ib. 


DANGEROUS SIDEWALK. Without showing special damage a prop- 
erty holder has no nght of action against a city for tearing up the 
sidewalk in front of his premises and re-laying it in a manner dan- 
gerous tolifeandlimb. Jb. 


PRESUMPTION OF CARE. The law, out of regard to the instinct of 
self-preservation, presumes that a person who has suffered death 
by a railroad accident, was at the time of the accident in the exercise 
of due care, and this presumption is not overthrown by the mere 
fact of the injury. on wv. The Kansas City, St. Joseph & Council 


Bluffs Railroad Company, 195. 


WHAT RISKS SERVANT ASSUMES: NEGLIGENCE OF MASTER. A servant 
by continuing in the business of his master after he becomes aware 
of defects in appliances furnished him by his master, does not nec- 
essarily assume the risk of allinjuries which may result from such 
defects. If the defects grow out of the want of ordinary care and 
vigilance on the part of the master in providing or maintaining the 
appliances, and are not so serious but that with care and prudence 
on the part of the servant they may be safely used, and at the re- 
quest of the master he continues to use, and in using them exer- 
cises care and prudence, if injury result to him notwithstanding, he 
may hold the master liable Ib. 





: MASTER’S NEGLIGENCE. The liability of a railroad company 
for an injury sustained by an engineer through a defect in the track 
existing through the negligence of the company, will not be dis- 
charged upon proof that the air brake on the engine was out of 
order, that the engineer knew this, and that if it had been in order 
the accident might have been averted. b. 
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8. INJURIES TO SERVANT FROM PATENT DANGERS. If a servant knows of 
the danger in prosecuting his master’s work, or if itis so patent that 
an ordinarily observant man would have seen it, and without any 
assurance from the master he continues at work, he cannot hold 
the master liable if injury result to him therefrom.  Aldridge’s 
Adm’r v. The Midland Blast Furnace Company, 559. 


9. NEGLIGENCE: PLEADING. A petition in an action against a railroad 
company for personal injuries received in falling from a freight car, 
stated that the hand-hold on the car “‘ was not safe and sufficient, 
and by reason of said defectiveness and insufficiency said hand-hold 
broke.” Jield, that this amounted to an averment that there was a 
weakness in the fastenings of the hand-hold, in consequence of 
which it broke, and was asufliciently specific statement of the neg- 
ligence intended tobe charged. Condon v. The Missouri Pacijic Rail- 
way Company, 567. 


NEGLIGENCE OF RAILKOAD TICKET AGENT. See Marshall y. The St. Louis, 
Kansas City & Northe.n Railway Company, 610, 


NEGOTIABLE INSTRU MENTS. 


POWER OF PARTNER TO BIND CO-PARTNERS BY. See Deardorf y. Thacher, 
128. ° 


See Atso Bints or EXcuanGe. 


Promissory Nores. 


NOTARY PUBLIC. 


PROTEST OF NEGOTIABLE PAPER. See The First National Bank v. Hatch, 
13. 


NOTICE. 


OF DISHONOR OF NEGOTIABLE PAPER. See The First National Bank y. 
Hatch, 13. 


OFFICES AND OFFICERS, 


1. DvuRaTIon OF LIABILITY OF SURETIES ON CONSTABLE’S BOND. Where 
by statute a constable’s term of office is two years and until his suc- 
cessor is elected and qualified, the liability of the sureties on his 
bond will continue after the expiration of the two years and until 
his successor is elected and qualified. The State ex rel. Bueneman v. 
Kurtzeborn, 98. 


2. ABSENCE OF GOVERNOR: RIGHT OF LIEUTENANT-GOVERNOR TO ACT. 
Temporary absence of the Governor from the State, in the discharge 
of duties imposed upon him by law, does not of itself authorize the 
Lieutenant-Governor to assume the functions and receive the salary 
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of the Governor’s office during his absence. The State ex rel. Crit- 
tenden v. Walker, 159. 


OFFICER ACTING IN TWO CAPACITIES. The sheriff of St. Louis county 
is in virtue of his office required to collect the revenue, but, when 
he does so, he does not act as sheriff: Ina suit brought by him 
in his capacity of collector, and to his use as such, it was held that 
the process was properly served by him, as sheriff, and that, under 
an execution issued upon the judgmentin his favor as collector, 
he properly sold the land and made the deed as sheriff; that, as 
sheriff, he was not a party to the suit for taxes, and that, as col- 
lector, his interest therein was not such as to disqualify him from 
acting in hiscapacity as sheriff. Webster v. Smith, 163. 


EMPEZZLEMENT BY PUBLIC OFFICER: SCHOOL FUNDS: STATUTE, CON- 
sTRUCTION OF, Section 41 of article 3,chapter 42, Wagner’s Stat- 
utes, (p. 459,) providing for the punishment of public officers em- 
bezzling public funds, was applicable as well to officials whose offices 
were created after that section became law as to those already ex- 
isting. Itincluded in its operation the ‘‘Township ren ee 
vided for by the Township Cuganination Law of 1873, ( Acts 1873, p. 
100;) and underit that officer was liable for school funds misap- 
penpriated, The State v. Hays, 600. 


PARENT AND CHILD. 


See ApoptTion oF CHILDREN, 


PARTIES. 


J@Wr CONTRACT: PARTIES TO suit. All the joint obligees of a bond 


are necessary parties plaintiff in an action forits breach ; one of them 
cannot be made a co-defendant, upon an allegation in the petition 
that he refused to join as in the prosecution of the ac- 
tion. Section 3466, Revised Statutes 1879, does not apply to such a 
2. McAllen v. Woodcock, 60 Mo. 174, distinguished. Ryan v. Rid- 
dle, 521. 


PASSENGER. 


CARRIED BEYOND RAILROAD STATION. See Marshall y. The St. Louis, 


1. 


Kansas City & Northern Railway Company, 610. 


PARTNERSHIP. 


NoN-TRADING PARTNERSHIP: POWER OF MEMBERS TO EXECUTE NOTES. 
Ordinarily, partners in a non-trading firm have no implied power 
to bind each other by commercial paper executed in the name of 
the firm. To make such paper binding, it must be shown either 
that the making of it was consented to in advance or subsequently 
ratified by the other partners, or else that from the constitution 
and particular purposes of the firm the power is necessary or usue 
ally exercised. 
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This rule applied to a firm engaged in the insurance, real estate 
and collecting business. 

Hickman v. Kunkle, 27 Mo. 401, overruled. Deardorf v. Thacher, 
128. 


2. Per Henry, J. One member of a co-partnership, not a tradin 
or mercantile co-partnership, may bind the firm by a note execut 
in the name of the firm for articles or labor necessary in the bus- 
iness of the firm. Prima facie sucha noteis not bindingon the 
firm. In orderto enforce it against them the holder must show 
that the consideration was articles or labor necessary in the business 
of the firm or that it was executed with the consent of the other 


members. Jb. 


: LIABILITY OF FIRM FOR NOTES MADE BY A MEMBER. A note 
given in the name of a firm but not foradebt or by authority of 
the firm, will never be enforced against the firm at the instance of a 
person receiving it under circumstances calculated to provoke in- 
quiry as to the authority of the partner executing it to bind his co- 


partners. Ib. 


4. Perr Hoven,C.J. The note sued on in this case is not binding 
upon the other members of the firm (a non-trading firm) because 
executed in direct violation of the articles of co-partnership. Tb. 





5. PrIoRITIES BETWEEN PARTNERSHIP AND INDIVIDUAL CREDITORS. A 
creditor of one partner only, as to the separate property of such 
partner, has no priority over a partnership creditor, where there are 
no firm assets and the other partners areinsolvent. Shackelford’s 
Adm’r v, Clark, 491. 


6. PARTNERSHIP: NOTE OF INDIVIDUAL, OR FIRM! EVIDENCE. In an ac- 
tion on a note given in the name of a firm, one of the partner: 
pleaded that the note was given by his co-partner for individual 
purposes and in fraud of the firm, and in support of his plea gave 
evidence showing that this note was given in lieu of a former indi- 
vidual note of the co-partner. Against his objection the plaintiff 
was then allowed to show the real consideration of this latter note. 
Held, noerror. Meader v. Malcolm, 550. 





: . Money was borrowed on the credit of a firm and 
used for the purposes of the firm, but the individual note of one of 
the partners was given for it, and by mistake of the lender was ac- 
cepted. Afterward, when the mistake was discovered, the lender 
demanded and received from that partner the note of the firmin 
lieu of hisown note. Held, that this was not the giving of a part- 
nership note for an individual debt, and that the latter note was 
binding on the firm. Jb, 


PERSON AI INJURIES. 
See Master axnp SERVANT, 


NEGLIGENCE. 
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PETROLEUM, 
See The State v. Hayes, 307. 
PLATS, 


See The City of California v. Howard, 88. 


PLEADING, 


1. FRAvD: JOINT ACTION FOR RELIEF. Where eas ag having distinct 
interests have been made the victims of a fraud, the fact that the 
fraud was contrived against them all and the same means were use 
to deceive them all, will not entitle them to maintain a joint action 
for relief, unless it was through a joint transaction that the fraud 
was accomplished. Levering v. Schnell, 167. 


: REMEDY, AT LAW AND NOTIN EQuitTy. The petition in this 
case examined and held to state a case for relief by an action at law 
for deceit, and notin equity. Jb. 





3. JOINT CONTRACT: PARTIES TO SUIT. All the joint obligees of a bond 
are necessary parties plaintiffin an action forits breach ; one of them 
cannot be made a co-defendant, upon an allegation in the petition 
that he refused to join with plaintiffsin the prosecution of the ac- 
tion. Section 3466, Revised Statutes 1879, does not apply to such a 
case. McAllen v. Woodcock, 60 Mo. 174, distinguished. Ryan r. Rid- 
dle, 521. 


4. WaltveR or REPLY. When the case has been tried as if a reply was 
on file and the evidence has been closed, the fact that there is no 
reply wili not be taken asan admission of the new matter in the 
answer. Meader v. Malcolm, 550. 


5. PLEADING MATTER OF LAW. A pleading isnot defective for not 
alleging a matteroflaw. Anaverment that atax was “duly levied” 
is equivalent to pleading the substance of the ordinance under 
which it was levied, and is sufficient to authorize the reception of 
the ordinance in evidence. The City of Kansas v. Johnson, 661. 


— IN sUITS ON BILLS OF EXCHANGE. See The First National Bank 
v. Hatch, 13. 


COMPLAINTS AGAINST RAILROADS FOR KILLING CATTLE. See Perrequez y. 
The Missouri Pacific Railway Company, 91; Campbell v. The Mis- 
souri Pacitic Railway Company, 639. 





IN ACTION FOR CHANGE OF STREET GRADE. See Werth v. City of 
Springfield, 107. 





EquiTABLe Derenses. See Henry v. McKerlie, 416. 

NeGuicence. See Condon vy. The Missouri Pacific Railway Com- 
pany, 567. , 

78 Mo.Sup.REPtTs.—47 
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PLEADING, CRIMINAL. 


LARCENY: PLEADING, CRIMINAL: JEOFAILS. An indictment charged 
the defendant with receiving the goods of one Hale, ‘‘ before then 
feloniously stolen, taken and carried away from anvther;’? but 
omitted to give the name of the person from whom they were stolen. 
Held, that asit did not appear that the defendant was prejudiced 
by the omission, the objection was not well taken after verdict. The 
State v. Honig, 249. 


a 


2. DEADLY WEAPONS: PLEADING, CRIMINAL. Where an indictment 
charges that accused shot at another with a gun or pistol loaded 
with powder and leaden balls, or stabbed him with a knife or dag- 

er, it is not necessary that it shall allege that the weapon wasa 

eadly weapon. Such instruments are recognized by the statute as 
deadly. Itis only when other instruments are used that it is nec- 
essary to allege their deadly character. The S.ate v. Hoffman, 256. 


3. InNpicrmgnts. Indictments are required to conclude “ against the 
peace and dignity of the State.” Const., art. 6,38, But the addi- 
tion of the words “‘ of Missouri,’ will not be ground of objection. 
The State v. Hays, 600. 


An indictment found before section 1798, Revised Statutes 
1879, became the law, was not indorsed “A true bill,” norsigned by 
the foreman of the grand jury, but no objection was made on these 
— _ the case reached this court. Held, that the defect was 
cu . De 





& PLEADING CRIMINAL: TOWNSHIP ORGANIZATION. An_ indictment 
against a township officer must aver that the county has adopted 
roe ge nization. Thisisa thing of which the courts will not 
take juc icial « cognizance, and proof of it will not be received with- 
out a properaverment. Jb. 


INDICTMENT AGAINST PUBLIC OFFICER FOR EMBEZZLEMENT. See The State 
y. Ilays, 600, 


POLICE POWER. 


1, Potice recutations, A law regulating the mode of voting at 
corporation elections, cannot be called a police regulation. The 
State ev rel. Haeussler v. Greer, 188, 


2. DramsHop LICENSES; POLICE POWER: TAXING POWER. The license 
fee exacted by the general law regulating dramshops and the amend- 
atory act of March 24th, 1883, (Sess. Acts 1883, p. 86, ¢3,) is nota 
tax. Itisa price paid forthe privilege of carrying on a business 
which is detrimental to public morals and which the legislature, in 
the exercise of the police power, hasthe right to prohibit altogether. 
The act, therefore, is not void because it does not conform to the 
restrictions of sections 1, 3 and 10 of article 10 of the constitution 
in relation to the exercise of the taxing power. The State ex rel. 
Troll v. Hudson, 302. 
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PRACTICE. 


Taz decree must always conform with the pleadings and proofs, 
Badwin v. Whaley, 186. 


PRACTICE: SPECIAL JUDGE: WAIVER. An objection made for the 
first time in the appellate court that the attorney, agreed upon by 
the parties to act as judge in the trial of the cause, did not before 
doing so take the requisite oath, will be disregarded. Carter v. 


Prior, 222. 


A BILL OF EXCEPTIONS may be signed and filed as well after as 
before the allowance of the appeal, following State v. Dodson, 72 Mo. 
233, and overruling State v. Musick, 7 Mo. App. 597. = Tb. 


A BILL OF EXCEPTIONS, presented and filed in vacation, requires 
the consent of both parties and the concurrence of the court ex- 
pressed on the record; a mere stipulaticn between the parties will 


not answer. 


THE FILING OF A BILL OF EXCEPTIONS, if in term time, must be 
proven by the record, if in vacation, by the indorsement thereon of 
the filing of such bill by the clerk. Jb. 


AN EQUITABLE DEFENSE TO A COMMON LAW ACTION will not have the 
effect of changing such action into a suit in equity. 


FINDING OF TRIAL couRT. The trial of the issue made on a petition 
for a change of venue, is by the court, and unless manifest error 
occur to the prejudice of the accused, the appellate court will not 
interfere with the finding. The State v. Burgess, 234. 


OPINIONS OF WITNESSES. Upon the trial of this issue it is error to 
take the opinions of witnesses as to whether the applicant can have 
afairtrialor not. They should be interrogated as to facts tending 
to show whether there is or is not prejudice. Butif there isenough 
other evidence to support the finding of the court, the judgment 
will not be reversed for error in this particular. Ib. 


Exceptions. Where the bill of exceptions shows that the appel- 
lant declined further to appear or participate in the trial, this court 
cannot consider objections which purport to have been subse- 
quently taken at the trial. Barnes v. McMullins, 260. 


MARRIED WOMAN, ABANDONED BY HUSBAND, MAY SUE ALONE. A 
married woman may sue as a femme sole, in all cases where her hus- 
band has abandoned or deserted her, and taken up his abode in 
another state or jurisdiction. This was the rule of the common 
law, and the statute has not changed it. 2 Wag. Stat., 1001, 28; R. 
S. 1879, 23468. Phelps v. Walther, 320. 


Weicur or EvipeNck. Where proper instructions are given this 
court will not reverse a judgment because it may think that under 
the evidence a different verdict might well have been rendered ; 
that is a matter forthe jury. The State v. Thomas, 327, 
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12. 


14, 


16. 


17. 


19. 


21. 


EVIDENCE OF CHARACTER: Practice. In a case where the testi- 
mony is very conflicting, it is a fatal error to permit evidence to be 
introduced in support of the character of a witness, whose character 
has not been attacked. Jb. 


JUDGE A PARTY TO THE RECORD. Where the circuit court consists 
of two judges sitting separately, (as in Jackson county,) if both 
happen to be parties to the record of a cause, it is not error for 
the one before whom the cause comes inthe ordinary course to 
— to send it to the other for trial. The City of Kansas v. Knotts, 





. A judge who isa pany te the record cannot sit in the case 
even by consent of parties. e statute which authorizes a juige 
“who is interested in any suit” to try it, if the parties consent, has 
no application to such acase. R.S., Ib. 


Jupement. In an action bya judgment creditor against the debtor 

and a third party to enforce a trust against the latter asa means of 

obtaining payment of the judgment, it is no error to refuse the 

—— a new money judgment against the debtor. Funkhouser v. 
Y, £05. 


RE-TAXATION oF costs. The court may, upon notice, correct an error 
in the taxation of costs after the lapse of the judgment term and 
after the judgment and costs as first taxed have been paid. The 
State ex rel. Clinton County v. The Hannibal & St. Joseph Ratlrvad Com- 


pany, 575. 


PRACTICE: AMENDMENT: JUSTICE’s couRT. The circuit court, on ap- 
peal from a justice, may allow the constable to amend his return 
on the summons, according to the fact, so as to show proper service 
on the defendant. Turner v. The Kansas City, St. Joseph & Council 
Bluffs Railroad Company, 578. 


InrorMAL RECORD. Where the record entries sufficiently show 
that the ju ent is made to follow aconfirmation of the referee’s 
report, that there was an informality in making up the record, which 
could work no injury to the appellant, is not a ground for reversing 
the judgment. Hornblower v. Crandall, 581. 


REFEREE’S FINDING: WEIGHT OF EVIDENCE. An objection that the 
finding of a referee is against the weight of evidence can be raised 
only in the trial court, and is properly raised there only by speciiy- 
ing the particular findings objected to and the distinct grounds of 
objection. Ib. 


Wu1tk the trial issues must be within the paper issues, they may 
be less. Ib. 


DEATH OF PARTY: REVIVAL OF ACTION: WAIVER. A party died cur- 
ing the pendency of acause. His death was suggested, and with- 
out a formal order of revival his administrator appeared and the 
cause proceeded in the name of the administrator, The adverse 
party participated in the proceedings and never objected to the 
want of such an order till the cause reached this court. Held. that 
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the qe then came too late. The Town of Carrollton v. Rhom- 


berg, 547. 


ACTION AGAINST CORPORATION: IRREGULAR SUMMONS: AMENDMENT. 
In an action against a corporation the writ commanded the offi- 
cer tosummon “the proper officer of” the corporation to appear. 
Pending a motion to quash on the ground that the writ did not re- 
quire the corporation but only its officer to appear, the court granted 
leave to amend by striking out the words here quoted. Held, that 
this was proper; and although it did not certainly appear that the 
amendment had actually been made, this court would tent it as if 
it had been. Stone v. The Travelers Insurance Company, 655. 


JUDGMENT FOR MORE THAN DEMANDED. The amount of tax due 
at the time of beginning suit being stated, the law fixes the interest 
and costs to be added when judgmentis rendered. Hence, it is no 
objection toa judgment for taxes that it is for a greater amount 
than is sued for, the amount being in such case a matter of law and 
not of fact. The @ity of Kansas v. Johnson, 661. 


FOREIGN INSURANCE COMPANIES: SERVICE OF PROCESS ON THEM! WHERE TO 


BE SUED. See Stone v. The Travelers Insurance Company, 655. 


PRACTICE, CRIMINAL. 


OPENING AND CONCLUDING ARGUMENTS. The provision of the Crim- 
inal Practice Act that “‘ unless the case be submitted without argu- 
ment, the counsel for the prosecution shall make the opening 
a. the counsel for the defendant shall follow, and the coun- 
sel for the prosecution shail conclude,” is mandatory. The pros- 
ecuting counsel must not be allowed to make the concluding unless 
he also makes the opening argument. The State v. Honig, 249. 


PROSECUTING ATTORNEY’S REMARKS. Certain remarks of the pros- 
ecuting attorney complained of as being unsupported by the evi- 
dence; Held, not open tothis objection. The State v. Hoffman, 256. 


RIGHT OF ACCUSED TO BE PRESENT IN couRT. The accused has 
the right to be present when his motion for new trial is heard. To 
refuse his counsel’s request to have him brought into court for that 
purpose, is error requiring reversal of a judgment of conviction. 
SHERWOOD and Norton, JJ., dissented. 


VERDICT: OATH OF OFFICER IN CHARGE OF JuRY. Although the 
sheriff was not sworn to keep the jury in some private room and to 
hold none but the authorized communications with them, as re- 
quired by the statute, (R. 8. 1879, 2 1910,) until one and a half hours 
after their retirement; Held, that their verdict was not vitiated 
thereby, as it also appeared that they retired to “the jury room,” 
and that he was sworn before holding any communication with them 
and before their verdict was rendered, and that it could not have 
been affected by any outside influence occasioned by the failure to 
take the oath. The State v. Hayes, 507. 


‘Tre court declines to construe an obscure order of nolle prosequt 
found in the record as referring to the indictment on which the de- 
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fendant was tried, it appearing that he had been before tried on an 
indictment which had, upon motion in arrest, been held bad. The 
State v. Owen, 367. 


DEFENDANT AS A WITNEss. A defendant voluntarily testifying in his 
own behalf, is amenable to the usual rules governing the cross- 
examination of witnesses. R.S.1879,2 1918. See Statev. Turner, 
76 Mo, 350; State v. Porter, 75 Mo.171. Jb. 


HARMLESS ERROR IN RULING ON EVIDENCE. Where the defendant on 
the witness stand virtually admits his guilt, and besides it is clear! 
established by his confessions made out of court, and by other evi- 
dence, error in admitting further evidence will not warrant reversal 
of the judgment. Hoven, C. J., and Henry, J., dissent. 


Remarks of the prosecuting attorney in this case, if improper, 
do not require reversal of the judgment. Jb. 


AN INsTRUCTION objected to as leaving it to the jury to determine 
what were the material allegations in the indictment; Held, not 
properly open to that objection. The Stale v. King, 555. 


NEGLECT OF OFFICER IN CHARGE OF JURY TO BESWORN. In the absence 
of evidence that either the officer in charge of the jury or any one 
else had any communication with the jury, the verdict should not 
be set aside because the oflicer did not take the special oath required 
by section 1910, Revised Statutes 1879. The State v. Hays, 600. 


———: verpict. Failure of the jury to find on all the counts of 
the indictment does not vitiate the verdict. It operates an acquit- 
tal as to the omitted counts. Ib. 


Muttirariousngss. The objection that an indictment is multifa- 
rious, must be raised by motion before trial. The State v. Klein, 627. 


PRACTICE IN THE SUPREME COURT. 


PRESUMPTION IN FAVOR OF JUDGMENT BELOW. The record did not 
contain the instructions given on behalf of the plaintiff: Held 
that, in their absence, it was impossible to determine whether or 
not error had been committed in refusing those asked by the 
defendant; and that, in such case, the presumption would be in 
favor of the propriety of the action of the trial court. Birney v. 
Sharp, 73 ; Combs v. Smith, 32. 


: IMMATERIAL EVIDENCE: WEIGHT OF EVIDENCE. The Supreme 
Court will not reverse because of the admission of incompetent 
evidence where it is seen to be immaterial; and, where there is evi- 
dence to support the verdict, will not disturb the same upon the 
mere weight of evidence. 





APPEAL FROM ST. LOUIS COURT OF APPEALS. Ina case in which an 
appeal lies from the St. Louis court of appeals only because con- 
stitutional questions are involved, this court will consider those 
questions only. Eyerman v. Blaksley, 145. 
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4. FiInpINnGs OF THE TRIAL CouRT. Even in equity cases, the Supreme 
Court deems the conclusions of the trial court upon issues of fact 
entitled to consideration where such court and a jury, with the wit- 
nesses before them, have successively reached the same conclusions. 
Royle v. Jones, 403. 


5. ReEversipte Error. No judgment should be reversed unless there 
is error materially affecting the merits of the action. The State ex 
rel. Griggs v. Edwards, 473. 


6. Excessive verpict. Where the verdict is manifestly excessive in 
amount, this court will reverse the judgment. Benson v. The Chi- 
cago & Alton Railroad Company, 504; Marshall v. The St. Louis, Kan- 
sas City & Northern Railway Company, 610. 


4. JURISDICTION: JUSTICE’S COURT: APPEAL. Jurisdiction of a justice 
isa question of fact, which cannot be examined on appeal when 
the record does not show a proper filing of the bill of exceptions. 
Campbell v. The Missouri Pacific Railway Company, 639. 


8. Tus court cannot act upon a conjecture that a date appearing in 
the record is erroneously given. Brandenburger v. Easley, 659. 


ERkoR APPARENT ON THE FACE OF THE RECORD. See Fields v. Maloney, 
172, 


PRESUMPTION. 


AS TO ERASURE IN DEED. The law presumes an erasure in a deed to 
have been made before its execution, and imposes the burden of 
proof on him who assertsthe contrary. Burnett v. McCluey, 676. 


IN FAVOR OF JUDGMENT BELOW. See Combs v. Smith, 32; Birney 
v- Sharp, 75. 





Or pve care. See Flynn v. The Kansas City, St. Joseph & Coun- 
cil Blufis Railroad Company, 195. 





——— As To rntestacy. See Farish v. Cook, 212, 
—— OF GUILT, ARISING FROM FLIGHT. See The State v. King, 555. 


——— As TO LAND HELD IN WIFE’S NAME. See Sloan v. Torry, 623. 


PRINCIPAL AND AGENT. 


DegcnARATIONS OF AN AGENT made one hour after the occurrence 
to which they related ; Held, no part of the res gestae, and not ad- 
missiblein evidence against his principal. Aldridge’s Adm’r v. The 
Midland Blast Furnace Company, 559. 
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PRINCIPAL AND SURETY. 


1 Co-SURETIES, RGHTS OF: EXECUTION, EFFECT OF RELEASE OF LEVY. Al- 
though the statute, (Wag. Stat., p. 370, 29,) abrogates the conwmon 
law rule that the voluntary release of one surety discharges the 
other, yet where, at the request of one surety, the judgment cred- 
itor levies upon property of another, and then releases the levy 
upon the payment of a portion only of the value of such property, 
he will be held accountable for its full value upon his attem pt to 
collect the remainder of the debt from the first surety; after the 
levy, he will be rded as the trustee of the execution for all par- 
ties interested, and will not be permitted to injure them by his 
release of the levy. Lower v. The Ruchanan Bank, 67. 


2. DURATION OF LIABILITY OF SURETIES ON CONSTABLE’S BOND. Where 
by statute a constable’s term of office is two years and until his suc- 
cessor is elected and qualified, the liability of the sureties on his 
bond will continue after the expiration of the two years and until 
his successor is elected and qualified. The State ex rel. Bueneren v. 
Kurtzeborn, 98. 


PROCESS, 


OrrickR ACTING IN Two capacities. The sheriff of St. Louis county 
is in virtue of his office required to collect the revenue, but, when 
he does so, he does not act as sheriff. Ina suit brought by him 
in his capacity of collector, and to his use as such, it was held that 
the process was properly served by him, as sheriff, and that, under 
an execution issued upon the judgment in his favor as collector, 
he properly sold the land and made the deed as sheriff; that, as 
sheriff, he was not a party to the suit for taxes, and that, as col- 
lector, his interest therein was not such as to disqualify him from 
acting in his capacity as sheriff. Webster v. Smith, 163. 


PROMISSORY NOTES. 


1, NEGOTIABLE PAPER: TRANSFER AFTER MATURITY! COUNTER-CLAIM? 
orFset. In this State, when a negotiable note is indorsed or trans- 
ferred after maturity, the right of offset or counter-claim on an in- 
dependent contract does not follow it in the hands of the assignee. 
We adhere to the English rule that only such equities follow it as 
arise out of or inhere in it, and that the assignee takes it divested 
of all rightsand claimsarising out of independent transactions. See 
Cutler v. Cook, 77 Mo. 388. Barnes v. McMullins, 260. 


2 DAMAGES IN LIEU OF PROTEST CHARGES, The damages allowed by 
statute in lieu of charges for protest, etc., are to be computed on 
the a sum specified in the note, not on the principal and in- 
terest. ‘ 


ALTERATION or. See Morrison v. Garth, 434 
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RAILROADS, 


RAILROADS: BENEFITS TO BE ALLOWED ON ASSESSMENT OF DAMAGES 
FOR RIGHT OF WAY. The benefits for which a railroad company are 
entitled to beallowed in estimating the damages sustained by a land 
owner by reason of the appropriation of his land for the road, are 
such as the land derives Son the location of the road through it, 
and are not enjoyed by other lands in the same neighborhood. 
Combs v. Smith, 32. 


CoNDEMNATION OF RIGHT OF WAY: MISTAKE. In an action inst a 
railroad company for unlawfully occupying the plaintiff’s ae proof 
that the land was omitted by mistake from the report of the com- 
missioners in a proceeding to condemn a right of way across this 
and other lands, and that the road was built over the land in con- 
troversy with the knowledge and approbation of plaintiff, is not 
equivalent to proof that the land was included in the condemna- 
tion. 


KILLING CATTLE: COMPLAINT. In an action under the 43rd section 
of the Railroad Law, (R. 8. 1879, 2 809,) the complaint should nega- 
tive any reasonable inference that the injury complained of may 
have occurred at a point where the law does not impose any obliga- 
tion on the company to fence; but it need gono further. Thus 
it need not be expressly averred that the place where the animal 
entered on the road was not within the limits of an incorporated 
town or city; an averment thatit was at a point where the road 
runs along or adjoining uninclosed fields, will be sufficient. Perre- 
quez v. The Missouri Pacific Railway Company, 92. 





: . The complaint in such an action alleged that 
plaintiff's cow “ was crippled and got on the railroad at a point 
where the same runs along or adjoining uninclosed fieldsand lands, 
and where the same was not fenced with a good and lawiul fence, 
and not at the crossing of any public highway.” Held, that this 
sufficiently showed that the injury resulted from the company’s 
failure to build a fence. Ib. 


RAILROADS: THEIR DUTY TO FENCE. A county road ran parallel 
with and immediately adjoining the right of way of a railroad com- 
pany, where the latter passed through uninclosed prairie lands. 
Held, that this did not exempt the company from the duty to fence 
imposed by the 43rd section of the Railroad Law. R. S. 1879, 2 809. 
Rutledge v. The Hannibal & St. Joseph Railroad Company, 286. 


: —t ORDINARY CARE. Under this section, a railroad 
company is not chargeable as an absolute insurer of its fences, but 
with the exercise of ordinary care, only, in keeping them in repair. 
Ordinary care, however, isa relative term, to be measured by the 
nature of the case, the hazard and the situation. In keeping upits 
fences, the care required of a railroad company is not vimit to 
such as would be used and exercised by an ordinarily careful farmer, 





DAMAGE TO LIVE STOCK: COMPLAINT. The complaint in this case, 
(an action under the 48rd section of the Railroad Law for double 
damages to live stock,) does by implication, though not expressly, 
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negative the possibility that the animal was killed at a public cross- 
ing or within the corporate limits of a town or city. The averment 
is, that it was killed at ‘‘a certain point of uninclosed timber land.” 
Wade v. The Missouri Pacific Railway Company, 362. 


8. Tuer complaint also contained an averment that the animal came 
upon the track and was killed at a place which the law required the 
company to protect with a fence or cattle-guard. Held, that on this 
ground also it was sufficient. Jb. 





: : PLACE OF KILLING. The “ "y~ alleged that the 
animal was killed in Jefferson township. The case was first tried 
before a _—— of that township. The instructionsin the circuit 
court told the jury that they could not find for plaintiff if the ani- 
mal was not ki led in thattownship. There was no evidence in the 
record to show where the killing occurred; but it did not satisfac- 
torily appear that all the evidence was preserved. Held, that this 
court would presume that the killing had been shown to have taken 
place in Jefferson township. Jb. 


10. g : INTEREST: HARMLESS ERROR IN INSTRUCTION. Inan 
action under the 43rd section the court instructed the jury that they 
might, in addition to double damages, allow the pla:ntiff interest ; 
but it sufficiently appeared that no interest had been allowed. 
Held, that the instruction was erroneous, but as the defendant had 
not been prejudiced, the error was immaterial. Jb. 





Il. RAILROADS: EASEMENT: FLOODING ADJACENT LAND. The grant of a 
right of way to a railroad company carries with it the right to make 
the necessary embankments, culverts and ditches, for the proper 
grade and protection of the road; and if in exercising this right 
with due care and skill the flow of surface water from adjoining 
land of the grantors is obstructed, it is damnum absque injuria, Ben- 
son v. The Chicago & Alton Railroad Company, 504. 


RAILROADS: FENCES: KILLING STOCK: TRESPASS OF sTocK. Under 
section 809, Revised Statutes 1879, the obligation of a railroad com- 
pany to fence its road, is not postponed until the completion of the 
road and the running of cars thereon for the carriage of freight and 
passengers for hire. Although one of the objects of the statute be 
the security of passengers and employes in transit, its primary ob- 
ject is to prevent the killing of stock and their trespasses upon ad- 
joining fields: and when the necessity for such protection to the 
owners of land and stock begins, then the obligation to fence at- 
taches; and the company will be liable for the damages caused by 
its failure to fence, after a reasonable time for the erection of fences 
haselapsed. Silver v. The Kansas City, St. Louis & Chicago Railroad 


Company, 528. 


fe 





18. Contract To sHIrT staTuTE DuTY. The liability of a railroad com- 
pany for failure to erect fences on the sides of its road under the 
statute, cannot be defeated by its contract with another person to 


erect such fences. Tb. 


14. Fe_Low-servant. A car inspector is not a fellow-servant of the 
brakeman. Condonv. The Missouri Pacific Railway Company, 567. 
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RAILROADS: SIGNALS. Section 38 of the Railroad Law, (Wag. Stat., 

». 310,) does not require both the ringing of the bell and the sound- 
ing of the whistle when a train approaches a public crossing. Either 
will suffice. Turner v. The Kansas City, St. Joseph & Council Bluffs 
Railroad Company, 578. 


: STOCK RUNNING AT LARGE: CONTRIBUTORY NEGLIGENCE. Itis 
no defense to an action under section 38 for killing stock, that the 
plaintiff allowed his animals to run at large upon the highway near 
the railroad. Jb. 





: FAILURE 10 GIVE SIGNALS. If the company fails to give 
the signal required by section 38, and stock is killed or injured, 
which is in such a condition or situation that if the signal had been 
given it might have escaped, this constitutes a prima facie case 
against the company. Jb. 





ACTION BY PASSENGER FOR BEING CARRIED BEYOND STATION: EX- 
CESSIVE VERDICT. In an action against a railroad company for 
carrying a female passenger beyond her station, the circumstances 
were such that the plaintiff was only entitled to recover for the loss 
of time and expense incurred in being taken past her station and 
back, and the jury were so instructed. The evidence showed that 
she lost twoor three hours’ time and paid $1.50 for a return- 
ing conveyance. There was a verdict for $1,000, reduced by remit- 
titur to $750, and judgment accordingly. Held, excessive, and judg- 
ment reversed. arshall v. The St. Lewis, Kansas City & Northern 
Railway Company, 610. 


: EXPRESS TRAIN NOT STOPPING AT WAY-STATION. A passenger 
buying a ticket to D. station on defendant’s road, was told by the 
ticket agent to take a particular train. She did accordingly. The 
train proved to be an express, not allowed by the regulations of the 
company to stop at D., but she did not know this until informed of 
it by the conductor after the train had started. She told him of the 
direction the agent had given her, and insisted on being let off at 
D. Hetook up her ticket, but refused to stop at D., and took her 
to the next stopping place beyond. Inan action against the com- 
pany; Held, that the plaintiff ought to have counted on the negli- 
gent misdirection of the ticket agent, not on the refusal of the con- 
ductor to stop, for he could not have done otherwise. Ib. 





. RAILROADS: KILLING STOCK; ORDER OF PROOF. In an action under 


the double damage act for killing stock, evidence offered by the 
plaintiff of the condition of the a at the point where the stock 
was killed, and which also furnished circumstances from which a 
reasonable inference could be drawn that such stock had there en- 
tered upon the railroad track; Held, admissible and properly sub- 
mitted to the jury; Held, also, that proof of the condition of the 
fencing at a particular point was, in the discretion of the court, 
properly admitted before proof, or an offer to prove, that such stock 
entered ypon the railroad at that point. Walthers v. The Missouri 
Pacific Railway Company, 617. 


: : FENCES. Wherea railroad company erects and uses 
diligent effort to maintain its fences, but strangers throw them 
down, it wilt not be liable for the killing of stock which enter upon 
its track through the breach. Ib. 
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22. DovBLE DAMAGE ACT: KILLING STOCK: PLEADING. In an action 
under the statute against a railroad company for double damages 
for killing stock, the complaint need not specifically allege that the 
injury was occasioned by the faillure to fence or to maintain cattle- 
guards, or that the injury was not within the limits of an incorpo- 
rated city or town. It is sufficient if these facts may be inferred from 
the allegations of the complaint. Campbell v. The Missouri Pacific 

f Railway Company, 639. 


ScHOOL TAXES ON RAILROAD PROPERTY. See In the Matter of the Ap- 
portionment of Taxes, 596. 


RAPE. 


VOLENTI NON FIT INJuRIA. The maxim applied in a civil action for 
rape. Robinson v. Musser, 153. 


RATIFICATION. 


ConstperaTion. No new consideration is necessary to uphold a sub- 
sequent ratification of an unuathorized award. Ellison v. Weathers, 


RECEIVER. 


RECEIVER: HIS LIABILITY FoR ToRTs. An action may be maintained 
against the receiver of a corporation for a tort committed by the 
corporation before his appointment. The judgment, if for the 
plaintiff, will be against him in his capacity as receiver, and is levi- 
able out of the assets in his hands. Combs v. Smith, 32. 


RECORD OF DEEDS. 


SprEcIAL TAX BILL: SUIT AGAINST RECORD OWNER: SALE PASSES TITLE OF 
TRUE OWNER. Where the statute under which a special tax bill was 
issued required the suit for its enforcement to be brought against 
“the owner ”’ of the land to be charged; Held, that in the absence 
of any knowledge or notice to the contrary, the holder of the bill 
had the right to assume that the person in whom the recordsshowed 
the title to be vested, was the true owner, and to sue accordingly; 
and that a sale under execution upon a judgment against the record 
owner passed the title as against the grantee in an unrecorded 
deed from him, provided the purchaser had no notice of the unre- 
corded deed. Vance v. Corrigan, 94. 








RELATION. 


THE DOCTRINE HELD INAPPLICABLE. See Prior vy. Lambeth, 538. 
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ROADS. 


PUBLIC ROADS: PETITION FOR OPENING. A petition for the opening 
of a new road need not show in express terms that the road will be 
in the county where the proceedingsare had. If it defines the loca- 
tion by reference to government surveys, to the names of persons 
and farms to be touched, and intersections with other known high- 
ways in the county, it will be sufficient. Sutherland v. Holmes, 399. 


: NOTICE OF PROCEEDINGS. The road law requires notice to be 
given of the presentation of a petition for the opening of a new 
road ; but does not require copies of the petition to be posted. If, 
however, such copies are posted, the law will be complied with. Jb. 





It is not error for the circuit court, on appeal from an order 
of the county court establishing a new road, to permit one of the 
viewers to testify that no one was present when the view was taken, 
and that no witnesses were examined. 








: OATH OF COMMISSIONERS. Even if the law as it stood in 1877 
required the viewers to take an oath, it was not necessary that it 
should be taken in advance. If their report was made under oath 
it was sufficient. Id. 





Any step required by the road law to be taken, not being 
a jurisdictional fact, will be presumed to have been taken, unless 
it affirmatively appears to have been omitted. Jb. 


: APPEAL TO CIRCUIT CouRT. Under the road law of 1877 a 
party dissatisfied with an order of the county court establishing a 
road might appeal from the whole order or only from the assess- 
ment of damages. If he limited his appeal to the latter, the circuit 
court had only to do with that and was not bound to inquire whether 
the requisite number of petitioners had signed, the requisite notice 
been given, etc. Jb. 





ST. LOUIS. 


OPENING OF STREETS. The city charter provides that ‘‘nostreet shall 
pe extended nearer than 500 feet to a street already opened, where 
the street runs north and south, except on the unanimous recom- 
mendation of the Board of Public Improvements.” Held, that the 
unanimous recommendation of the board is in the nature of a juris- 
dictional fact wi:hout which the municipal assembly has no power 
to order the extension of a north and south street nearer than 500 
feet to a street already opened, and without affirmative proof of 
whicheding for such an extension ained. The City of St. Louis v. 
Franks, 41, 


CONTRACT FOR CITY WORK : NEED NOT BE IN WRITING : PAROL EVIDENCE 
An ordinance of the city provided that no one should have power 
to create any liability on account of the Board of Park Commis- 
sioners except with the express authority of the board. By resolu- 
tion of the board, a committee consisting of the president and two 
other persons were authorized to contract for certain work, ‘‘and 
to report.” In an action on a written contract for the work signed 





50 INDEX. 


by the president alone for the board; Held, that there being no 
law or ordinance requiring the contract to be in writing, parol evi- 
dence was admissible to show that the other members of the com- 
mittee assented to the making of the contract. Held also, that as it 
did not appear that the contract was to be reported for approval or 
rejection by the board, failure of the committee to report it did not 
. ect the rights of the contractor. McQuade v. The City of St. Louis, 
46. 


3 SEWER ORDINANCES IN st. LouIs. There is nothing in section 22, 
article 6 of the charter of the city of St. Louis which makes it nec- 
essary that a sewer district shall be established by ordinance before 
the Board of Public Improvements can recommend or the Munici- 

al Assembly can pass an ordinance for the construction of a sewer 
in such district. Hence, where the board recommended the pas- 
sage of an ordinance for the construction of a sewer while the ordi- 
nance for the establishment of the district it was intended to drain 
was pending, and the two ordinances were passed and approved on 
the same day; Held, that the former ordinance was valid. Eyer- 
man v. Blaksley, 145. 


Nor does said section make it the duty of the Board of 
Public Improvements in recommending the construction of a sewer 
to state specifically the reason for the recommendation. A declara- 
tion that it is made “‘ in accordance with the provisions of the char- 
ter,” is sufficient. Jb. 








: DISTRICT SEWERS. The requirement of said section that 
every district sewer shall connect with a public sewer or some nat- 
ural course of drainage, is sufficiently complied with if connection 
is made with another district sewer already constructed, of sufficient 
capacity and itself connecting with a public sewer. Ib. 


6. MUNICIPAL CORPORATIONS: POWER TO IMPOSE PENALTIES: SPECIAL 
TAX BILL. Municipal corporations have power to prescribe reason- 
able penalties for neglect or refusal to discharge any duty im- 
posed upon acitizen by ordinance. On this principle a charter pro- 
vision is held valid which allows the holder of a es tax bill 
fifteen per cent per annum if payment be not made within six 
months after demand. Ib. 


DRaMsHOPs IN st. Louis. See The State ex rel. Troll v. Hudson, 302. 


SCHOOLS. 


1. DrtvIsIoN OF SCHOOL DISTRICT, LYING IN TWO OR MORE COUNTIES. Sec- 
tion 7027, Revised Statutes 1879, provides that a school district 
lying within two or more counties may be divided, where a majority 
of the qualified voters residing in the fractional portion of such dis- 
trict within either county, desire to attach themselves to an adjoin- 
ing district within their own county, or to form a separate district , 
Held, that a vote of such qualified voters upon a proposition to 
withdraw from that part of the district lying outside their own 
county was ineffect to divide such district, ween no vote was 
taken to unite with an adjoining district, or to form a separate dis- 
trict. Shattuck v. Phillips, 80. 
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2. MiIsconpDUCT OF TEACHER: REMEDY AGAINST HIM. Under the pres- 
ent law the board of directors of a public school district have 
no power to discharge a teacher for qrucl teentment and profane and 
abusive language used toward pupils. The law gives the county 
school commissioner power to revoke his certificate for “ incom- 
petency orimmorality proven,” and when this is done he is dis- 
qualified from further teaching in the public schools of that county. 
Such treatment and language used toward pupils fall within the 
definition of ‘‘incompetency or immorality ;” and the remedy is 
through action by the commissioner. Hoven, C. J.,and Henry, 
J., dissented. Arnold v. School District, 226. 


ScHooL TAX: RAILROADS. The road-bed of a railroad is chiefly valu- 
able as an entirety, and its subdivisions within the limits of acounty, 
or aschool district, are not to be treated as local property under the 
acts of 1875 for the assessment and distribution of railroad taxes. 
Acts 1875, p. 121,283 p. 129,212. Theschool taxeson such road-bed, 
apportioned to 4 county, are properly distributed to the school dis- 
tricts therein in the proportion that the number of school children 
in each district bears to the whole number in the county; and the 
act of 1875 providing for such distribution is not unconstitutional, 
as giving a portion of the taxes levied upon property in one district 
toanother. Wells v. City of Weston, 22 Mo. 337, distinguished. In 
the Matter of the Apportionment of Taxes, 596. ; 


i) 


SET-OFF. 


1, NEGOTIABLE PAPER! TRANSFER AFTER MATURITY: COUNTER-CLAIM: 
oFrset. In this State, when a negotiable note is indorsed or trans- 
ferred after maturity, the right of offset or counter-claim on an in- 
dependent contract does not follow it in the hands of the assignee. 
We adhere tothe English rule that only such equities follow it as 
arise out of or inhere in it, and that the assignee takes it divested 
of all rightsand claimsarising out of independent transactions. See 
Cutler v. Cook, 77 Mo. 388. Barnes v. McMullins, 260. 


2. Errect or TENDER. A plea of set-off accompanied by a deposit in 
court, asa tender, of the amount of the difference between plaint- 
if’s demand and the set-off claimed, is a conclusive admission of 
the justness of plaintiff's demand, and will entitle the plaintiff to 
recover the amount of his demand, less such sum, if any, as the 
jury may find to be due from him to the defendant on the set-off. 
Williamson v. Baley, 636. 


SIGNIFICATION OF TERMS. 
“ALL MY WORLDLY Goops.”” See Farish vy. Cook, 212. 
*Tnsotvency.”’ See Bassett v. Elliott’s Adm’r, 625. 


“Srare aGrent.”’ See Stone v. The Travelers Insurance Company, 655. 
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SPECIAL JUDGE. 


See Courts. 


SPECIAL TAX BILLS. 


1. SPECIAL TAX BILL : SUIT AGAINST RECORD OWNER: SALE PASSES TITLE OF 
TRUE OWNER. Where the statute under which a special tax bill was 
issued required the suit for its enforcement to be brought against 
“the owner” of the land to be charged; Held, that in the absence 
of any knowledge or notice to the contrary, the holder of the bill 
had the right to assume that the person in whom the records showed 
the title to be vested, was the true owner, and to sue accordingly ; 
and that a sale under execution upon a judgment against the record 
owner passed the title as against the grantee in an unrecorded 
deed from him, provided the purchaser had no notice of the unre- 
corded deed. Vance v. Corrigan, 94. 


2. LocaL LAWS CHANGNIG THE RULES OF EVIDENCE: SPECIAL TAX BILL. 
The prohibition in the constitution against the general assembly 
passing any special or local law “changing the rules of evidence in 
any judicial proceeding,” relates only to proceedings pending 
when thechangeis made. A city charter which makes special tax 
bills prima facie evidence of liability is not in conflict with this sec- 
tion, so far as respects bills issued after the enactment of the char- 
ter. Eyerman v. Blaksley, 145. 


8. LocaL ASSESSMENTS: DUE PROCESS. Local assessments for sewers 
and other public improvements may be made without violating 
the constitutional provision that no person shall be deprived of life, 
liberty or property without due process of law. Jb. 


4. MUNICIPAL CORPORATIONS: POWER TO IMPOSE PENALTIES: SPECIAL 
TAX BILL, Municipal corporations have power to prescribe reason- 
able penalties for neglect or refusal to discharge any duty im- 
posed upon acitizen by ordinance. On this principle a charter pro- 
vision is held valid which allows the holder of a special tax bill 
fifteen per cent per annum if payment be not made within six 
months after demand. Jb. 





SPECIFIC PERFORMANCE. 


PRoMISE TO GIVE LAND. A promise to give land, whether written or 
verbal, will not be enforced upon the mere proof thereof ; but where 
the — induced by and relying upon such promise, has en- 
tered into possession and made improvements, has incurred obliga- 

tions and expended money for and on account of such land, and 

has thereby changed his condition in life, equity will compel per- 
formance of the promise which, in such case, is regarded as no longer 
voluntary, but as founded on a valuable consideration, and, although 

verbal, as not within the statute of frauds. West v. Bundy, 407. 
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STATUTES. 


1. THE coMMON LAW: ANCIENT ENGLISH sTATUTES. Independent of 
statutory enactment, it is the established doctrine that English stat- 
utes passed before the emigration of our ancestors applicabte to our 
situation, and in amendment of the law, constitute a part of the 
common law of this country. Baker v. Crandall, 584. 


2. Consrruction or statutes. In the construction of statutes the 
intention of the legislature is to be ascertained from the language 
used, and not from general inferences to be drawn from the nature 
of the objects dealt with. The State v. Hays, 600. 


3. Sartre LAWS OF SISTER STATES: COMMON LAW. Judicial notice will 
not be taken of the statutes of a sister state; and it will not be pre- 
sumed that the common lawisin force in the state of Louisiana. 
Sloan v. Torry, 623. 


RETROSPECTIVE OPERATION. See The State ex rel. Haeussler vy. Greer, 
188, 


STATUTES CONSTRUED. 


REVISED STATUTES OF 1879. ; Section 3126, see page 505, 

4 Section 3310, see page 185, 
Section 90, see page 549. | Section 3166, see page S22, 
Section 95, see page 549. Section 3468, see page 3820. 


Section 96, see page 584. Section 3181, see page 65s, 
Section 97, see Dane 583. Section 3483, see page 173. 


Section 3519, see pages 176, 183. 
Section 3522, see page 2U1. 
Section 3546, see page 476. 
Section 3636, see page 225, 


Section 111, see page 477. 
Sections 146, 152, 1538, 14, see page 527. 
Section 184, see pasce 527. 
Section 354, see page 455. 


Sections 539, 548, 547, see puge 277. Section 3736, see page 179. 
Section 601, see page 352, Section 3741, see page 179. 
Section 661, see page 494. Section 3775, see page 477. 
Section 669, see page 326. Section 3868, see page 270. 


Section 54411, see page 305. 


Section 670, see page 326. - me 
13° pag Section 6013, see page 655. 


Section 693, see page 97. 


Section 743, see page 486, Section 6732, see page 1t4. 
Section 809, see pages 91, 286, 362, 534, Section 6857, see page 161. 
617, 639. Section 6838, see page 164. 


Section 6839,see page 164. 
Section 6817, see page 165, 
Section 7027, see page 80. 

Section 7046, see page 252. 
Section 7083, see page 232. 


Section 990, see page 577. 
Section 1010, see page 577. 
Section 1011, see page 577. 
Section 1041, see page 356. 
Section 1250, see page 77. 

Section 1326, see page 604. 














Section 1399, see page 49. WAGNER’S STATUTES, 1872. 
Section 1548, see page 638. 

Section 1652, see page 375. Page 95, 2211, 12, 15, 14, 15, 16, see page 
Section 16514, see page 644, 527. 

Section 1686, see page 5v. Page 218, 2 20, see page 14. 

Section 1707, see page 368, Page 270,2 9, see page 67. 

Section 1798, see page 600. Page 310, ¢ 58, see page 579. 
Section 1897, see page 234. Page 459,¢41,see page 60. 
Section 1908, see page 253. Page 490, 3 7, see page 105. 
Section 1910, see pages 307, 601 Page 620, ¢2 2,3, 4, see page 201. 
Section 1918, see page 368. Page 5419,¢ 2,see pages 157, 629, 
Section 2096, see page 105. Page 551, ¢ 27, see page 137. 
Section 2161, see page 55. Page 598, ¢ 50,see page 14. 

Section 2165, see page 55. Page 854, ¢ 12, see page 104. 
Section 2502, see page 240. Page 879, 2 13,see page 34s, 
Section 2722, see page 480. Page 909,2 5,see page 668, 
Section 2858, see page 659, Page 935, 2 14, see page 87. 

Section 3117, see page 587. Page 94,2 3,see page 182, 
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Page 963,32 1, see page 99. ACTS OF 1877, 
Page 1001,¢ 8,see page 320. 
Page 1062, 2 26, see page 4.1. Page 217, 2 1, see page 260), 
Page 1243, ¢ 7, see page 2°»), Page 251, 2 1, see page 101, 
Page 1321, 2 45, see page 8S. Page 357, ¢ 1, see page 207. 
Page 1252, ¢ 47, see page 2.0. Page 395, 27, see page 400, 
Sy co fi * re i, see page Mi. 

‘age 1355, , 2, 3,4, sce page 260. ’ 1873 
Page 1369, ¢2 36, 38, 40, sce page 30. ACTS OF 1875. 


Page 1372, ¢1, see page 31. 


Page 29,2 l,see page 9. 


; - —a ™ Page 121,2 8,see page 596, 
GEN ERAL STAT UTES, 1865. Page 127? 4; see page 576. 


‘ Page 1.9, 2 12,see page 506, 
Page 258, 2 6, see page 230. eae Bo . me GET 
Page 260, 2 12, see page 230. a ae 3, ae poet 5 
Page $26,% 1, see page 317. P e219" § 3°58 oe ghee 665, 667 
Page 450,2 5, see page 649. Rigs) 500” g@ 9 ane’ mawe 66s, > O04, 
Page 491, 4 29, 30, see page 247, Pave O41 é 16 nee pane Get. 
Page 783, ¢ 1, sce page 313. SP Se F SOUS PROS 


Page 823, 2 1,see page 313, 


Page 873, 2 14, see page 69. 
Page 1018, 
Page 12%, 2 26, see page 426. 


ACTS OF 1873. 
REVISED STATUTES, 1855. 
Page 100, 2 2, see page 600, 


7, See page 324. ACTS OF 1870, 


ACTS OF 1883, : Page 343, et seq., see page 96, 


Page 86, 2 3, see page 302. ACTS OF 1857, 


Page 82, 2? 11, see page 358, 


bo 


ACTS OF 1879. Page 364, 3.5, see page 90. 





STATUTE OF FRAUDS. 


STATUTE OF FRAUDS! VERBAL AGREEMENT: WHOLLY EXECUTED ON 
ONE stpE. By an instrument of writing C. leased of W.a store- 
house in the town of Trenton, for a term of three years, from No- 
vember 2nd, 1874. In December, 1876, while C. was in possession 
of the premises it was verbally agreed between the parties that W. 
should fit up the basement of the house for a carpet room, and that 
C. in conaiieniion of this improvement, should pay W. $100, and 
continue the lease of the store for two years after the expiration of 
the written lease. W. made the improvement agreed upon and C. 
entered into the possession of the new room and paid the $100, 
Held, that the verbal agreement constituted a valid lease of the prop- 
erty for a period of two years from November 2nd, 1877: that it was 
not void under the Statute of Frauds, for want of a writing, because 
it was wholly executed by W. in the completion of the improve- 
ment agreed upon. The fact that there remained on W.’s part the 
duty to permit C. to enjoy the premises for the period of two years 
—_ not bring the agreement within the statute. Winters v. Cherry, 





: : TO BE EXECUTED WITHIN ONE YEAR. A verbal agree- 
ment, made in December, 1876, for a lease of property, during the 
month of November, 1877, is to be executed within one year, and 
hence is not void under the Statute of Frauds. Jb. 


INCOMPLETE MEMORANDUM OF CONTRACT: PAROL EVIDENCE. A mem- 
orandum offered in evidence was as follows: 
** Messrs. PARLIN & ORENDORFF ? 


Gentlemen: Please execute the following order for plows, culti- 
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vators, * * ete., to be delivered on board cars in Chilli- 
cothe, Missouri, marked for J. F. Lash: 


QUANTITY. OLD GROUND PLOWS, IRON-BEAM, PIICE. 
2. No.6. 14-inch cut, medium steel landside..................0++ $22 00 
3. No. Extra, 16-inch cut, mediumsteel landside, three- 

eR nnacesee sancenptongnbenthbedinnsengaateseaninmntahnnnien escteccsscoces 22 00 

(and other items of plows in detail.) 
CULTIVATORS. 

50. Iron-beam, Parlin’s patent, with shields...............0.+0.0.. 14 50 
19. Wood-beam, Parlin’s patent, with shields............ ecccecees 13 50 


For which I[ agree to give you my notes payable with exchange, 
or by express, ag at above list, for plows—less forty-five per 
cent, and payable all January Ist, 1879, with ten per cent interest. 
Cultivators, less net per cent, and payable January Ist, 1879, with 
ten per cent interest. 

ParRLIn & ORENDORFF, 
Per TayLor.”’ 

Held, that though not a complete and perfect contract, this was a 
sufficient memorandum of a contract between J. F. Lash and Par- 
lin & Orendorff, so as to be admissible in evidence in an action by 
the former against the latter; and that parol evidence was admissi- 
ble to explain and apply it to the contract actually existing between 
the parties. Lash v. Parlin, 391. 


Wuewn a written memorandum of a contract does not purport to 
be a complete expression of the entire contract or part of it only is 
reduced to writing, the matter thus omitted may be supplied by 
parol evidence. Ib. 


PRoMISE TO GIVE LAND. A promise to give land, whether written or 
verbal, will not be enforced upon the mere proof thereof; but where 
the promisee, induced by and relying upon such promise, has en- 
tered into possession and made improvements, fas incurred obliga- 
tions and expended money for and on account of such land, and 
has thereby changed his condition in iife,equity will compel per- 
formance of the promise which, in such case, is regarded as no longer 
voluntary, butas founded on a valuable consideration, and, although 
verbal, as not within the statute of frauds. West v. Bundy, 407, 


PART PERFORMANCE. Taking possession of land under a verbal con- 
tract of purchase, reception of the products thereof, and payment 
of part of the purchase money, <onstitute a sufficient part perform- 
ance to take the transaction out of the statute of frauds. Adair v. 
Adair, 630, 


STOCKHOLDERS. 


Ser Corporation, 


SWAMP LANDS. 


PATENT DOES NOT RELATE BACK, WHEN. A patent from the United 


States to the State of Missouri under the act of congress of Sep- 
tember 28th, 1850, does not relate back to and become operative from 
the date ot said act, so as to annul the title of a purchaser under an 
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entry and patent subsequent to said act, but prior to any selection 
or designation of such land as swamp land by the Secretary of the 
Interior. Prior v. Lambeth, 538, 


TAXES, 


COLLECTION OF DELINQUENT TAXES IN ST. LovIs county. The 
sheriff of St. Louis county is in virtue of his office required to col- 
lect the revenue, but, when he does so, he does not act 2s sheriil. 
In a suit brought by him in his capacity of collector, and to his use 
as such, it was held that the process was properly served by him, as 
sheriff, and that, under an execution issued upon the judgment in 
his favor as collector, he properly sold the land and made the deed 
as sheriff; that, as sheriff, he was not a party to the suit for taxes, 
and that, as collector, his interest thercin was not such as to dis 
qualify him from acting in his capacity as sheriff. Webster v. Smith, 
165. 


Dnamsiiop LICENSES: POLICE POWER: TAXING PowER. The license 
fice exacted by the general law regulating dramshops and the amend- 
atory act of March 24th, 1883, (Sess. Acts 1883, p. 86, 2 3,) is nota 
tax. Itisa price paid for the privilege of carrying on a business 
which is detrimental to public morals and which the legislature, in 
the exercise of the police power, has the right to prohibit altogether. 
The act, therefore, is not void because it docs not conform to the 
restrictions of sections 1, 3 and 10 of article 10 of the constitution 
in relation to the exercise of the taxing power. The State ex rel. 
Troll v. ITudson, 302. 


TAXES: INJUNCTION AGAINST COLLECTION.” A petition to restrain the 
collection of taxes on the ground of excessive valuation showed 
that the plaintiff, believing all his property to be exempt from taxa- 
tion, delivered no list to the assessor; but it did not = toh that the 
assessor failed to demand a list. Held, that it stated no ground for 
relicf. Meyer v. Rosenblatt, 495. 


PAYMENT OF OTHER TAX NO DEFENSE.~ Payment of taxes on a 
different stock of goods as a merchant during a given fiscal year, is 
do defense to an action for the tax of a merchant legally imposed 
upon a stock of wares and merchandise which he had been engaged 
in selling as a merchant on the Ist day of January of that year, and 
for three months preceding that day. The City of Kansas v. John- 
son, 661. 


JUDGMENT FOR MORE THAN DEMANDED. The amount of tax due 
at the time of beginning suit being stated, the law fixes the interest 
and costs to be added when judgment is rendered. Hence, it is no 
objection to a judgment for taxes that it is for a greater amount 
than is sued for, the amount being in such case a matter of law and 
not of fact. Jb. 


THE EXERCISE OF THE TAXING POWER. Section 3 of article 10 of 
the constitution, which declares that all taxes shall be levied by 
general laws was intended to restrict the power of the legislature in 
passing laws for the levy of taxes to the passage of general laws as 
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distinguished from local and special laws, and it did not repeal char- 
ter provisions authorizing the levy of taxes. 


SCHOOL TAXES ON RAILROAD PROPERTY. See In the Matter of the Ap- 
portionment of Taxes, 596. 


TEMPORARY JUDGE. 


Ser Courts. 


TENDER. 


Errect OF TENDER. A _ plea of set-off accompanied by a deposit in 
court, asa tender, of the amount of the difference between plaint- 
iff’s demand and the sct-off claimed, is a conclusive admission of 
the justness of plaintiff’s demand, and will entitle the plaintiff to 
recover the amount ot his demand, less such sum, if any, as the 
jury may find to be due from him to the defendant on the set-off. 
Williamson v. Bale, 636. 


TORT. 


1, RECEIVER: IIS LIABILITY FoR ToRTS. An action may be maintained 
against the receiver of a corporation fora tort committed by the 
corporation before his appointment. The judgment, if for the 
plaintiff, will be against him in his capacity as receiver, and is levi- 


able cut of the assets in his hands. Combs v. Smith, 32. 


2, NON-SURVIVAL OF ACTION FOR PERSONAL INJURIES. An action for in- 
juries to the person does not survive as against the executor of 
the wrong-doer. Stanley v. Bircher, 245. 


3. INN-KEEPER: ACTION FOR INJURY TO GUEST. The obligation resting 
upon an inn-keeper to keep his guest safe, is one imposed by law 
and not growing out of contract, and for violation of it the action is 
an action on the case for the injury sustained, and not an action for 
breach of contract. Ib. 


TOWNSHIP ORGANIZATION, 


PLEADING CRIMINAL: TOWNSHIP ORGANIZATION. An indictment against 
atownship oflicer must aver that the county has adopted township 
organization. This is a thing of which the courts will not take 
judicial cognizance, and proof of it will not be received without a 
proper averment. The State v. Flays, 600. 


TRESPASS. 


i. Ingunction AGAINST TRESPASS. To maintain injunction against tres- 
pene upon property real or personal, it is not necessary that the de- 
endant should be insolvent or the wrong irreparable. The statute 
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gives the right wherever cn adequate remedy cannot be afforded by 
an action for d es. K.S., 32722. Thus where the ownersofa 
steamboxt were in the constant habit of discharging freight at a pri- 
vate wharf, without the consent and against the protest of the owner 
of the wharf, thereby seriously interfering with his business of saw- 
ing, receiving and dclivering lumber and ties, and they threatened 
to continue this practice; Held, that the wharf owner might main- 
tain injunction. Turner v. Stewart, 480. 


TRESPASS ON REALTY: JURISDICTION: ADMIRALTY. The State courts 
have jurisdiction of all trespasses committed upon real estate within 
the limits of the State. The fact that the real estate in question isa 
wharf does not make it a matter of admiralty jurisdiction and so 
cognizable alone in the courts of the United States. Jb. 


TRUSTS AND TRUSTEES. 


EXECUTION CREDITOR AFTER LEVY, A TRUSTEE. See Lower vy. Buchanan 


Bank, 67 


UNITED STATES LIQUOR LICENSE, 


See Dramsiops. 


VENDOR AND VENDEE., 


PURCHASE OF ADVERSE TITLE. A vendee may buy up a title an- 
tagonistie to that of his vendor, and set it up to defeat that of his 
vendor or his vendor’s representatives. Funkhouser v. Lay, 458. 


[storret. A purchaser at executor’s sale cannot at the same time 
claim_ under the sale and also plead that the sale was not made in 
accordance with the order of court. Adair v. Adair, 630. 


VENDOR'S LIEN, 


In a svurr to enforce a vendor’s lien, fraud on the part of the 
plaintiff inducing the purchase, was sct up in the answer, which 
prayed the rescission of the contract, the sale of the land and the 
application of the proceeds to the re-imbursement of defendant for 
such part of the purchase money and of the taxes as he had paid. 
The issues of fraud and consequent damages were submitted toa 
jury who found for defendant, and assessed the damages. The 
court thereupon entered a decree for the satisfaction of defendant’s 
note for the unpaid purchase money, that plaintiff retain the mon- 
eys received by him, that defendant retain possession of the land, 
and that the title to the same be vested in him. Held, that such 
decree should not be permitted to stand, being made without refer- 
ence to the pleadings or proofs. Baldwin v. Whaley, 186. 


VENDOR'S LIEN: STATUTE OF LimIraTions, Where the vendor has 
delivered possession to the vendee, but retains the legal tit.e under 
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a contract to deliver a deed when the purchase money is fully paid, 
the holding of the vendee will not be deemed adverse, and the stat- 
ute of limitations will not begin to run in his favor until he has 
made full payment. Adair r. Adair, 630. 


VOLENTI NON FIT INJURIA. 


THE MAXIM APPLIED IN A CIVIL ACTION FOR RAPE. See Robinson v. Mus- 
ser, 153. 


WAIVER. 





OF IRREGULARITIES IN PRACTICE. See Carter v. Prior, 222; Meader 
v. Malcolm, 550; Baker v. Crandall, 584. 





Or trwitation. See Adair vy. Adair, 630. 


——— By AccUsED OF HIS RIGHT TO CONFRONT ADVERSE WITNESSES. See 
The State v. Wagner, 644. 


WATER AND WATER COURSES. 


1, Warer-course. ‘The ordinary flow of surface water does not con- 
stitute a water course. Benson v. The Chicago & Alton Railroad Com- 


par.y, 504. 


2. Diversion or WATER COURSES—OF SURFACE WATER. The author- 
ities are generally agreed against the right of one proprietor to 
divert a natural water course, so as to throw the water upon an ad- 

_— proprietor to his injury; and in this State the law seems to 
settled that in respect even to surface water the dominant pro- 

rietor has no right, in diverting it, to obstruct its course by collect- 
ing it together, as in artificial ditches, and conduct it to and dis- 
charge it upon the servient land in increased volume. Jb. 


8. MEASURE OF DAMAGES IN ACTION FOR FLOODING LAND. In an action 
on the case for flooding land the plaintiff can recover only the 
damages done up to the institution of the suit. It is, therefore, 
error to instruct the jury that the proper measure of damages is the 
difference between the market values of the land immediately be- 
fore and immediately after the flooding took place. Jb. 


4 RAILROADS: EASEMENT: FLOODING ADJACENT LAND. The grant of a 
right of way to a railroad company carries with it the right to make 
the necessary embankments, culverts and ditches, for the proper 
grade and protection of the road; and if in exercising this right 
with due care and skill the flow of surface water from adjoining 
land of the grantorsis obstructed, it is damnum absque injuria. Ib. 
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1 =Proor or execution. The evidence offered in support of a paper 


3. ABSOLUTE POWER OF DISPOSAL CONFERRED BY WILL: EXECUTORY DE- 
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4. RELEASE: MERGER. Where there were several notes secured by 


5. <A WILI. CONSTRUED: “ALL MY WORLDLY Goops.” A will ran thus: 
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WILLS. 


propounded as a will showed that it was written in a language 
not understood by the supposed testatrix; that the witnesses at- 
tested not at her request, but at the request of one of the legatees ; 
and that she neither said nor did anything, nor was anything said 
or done in her presence, which indicated that she knew she was 
making a will. Held, that the execution of the paper as a will was 
not proven. Miltenberger v. Miltenberger, 27. 


: witnesses. A legatee whose interest as such in the 
establishment of a will still continues, will not be allowed to testify 
to its due execution, notwithstanding he may not have signed as an 
attesting witness. The statute only disqualifies him in express 
terms in the case in which he has so signed, but it would defeat the 
manifest policy of the statute to allow him to testify when he has 
not so signed. Jb. 





vise. A will was as follows: ‘I give and bequeath to my only 
child, Rachel ® * all my property, real, personal and 
mixed, © ® wishing my said daughter to have, use and 
dispose of the same absolutely in any way that may seem to her 
best, . . it being the intention of this, my last will and 
testament, that my said daughter shall have and dispose of all my 
said property in her own right as absolute owner - ° and 
that the same, and its proceeds and increase, if not disposed of and 
expended by her in her lifetime, shall descend at her death to her 
children ® ad ; but if the said Rachel should die leaving 
no children nor their descendants, and without having disposed of 
said property, it is then my will that out of what may remain un- 
disposed of by her,” certain specified legacies should be paid. Feld, 
Ist, that the will vested in the daughter of the testatrix an absolute 
and unlimited estate; 2nd, that the absolute power of disposal 
vested in the daughter included the power to dispose of the prop- 
erty by will as well as by deed ; 3rd, that the limitation over to the 
legatees was void asan executory devise being inconsistent with 
the absolute power of disposal vested in the daughter. Wead v. 
Gray, 59. 


successive deeds of trust on the same land, and two of the notes 
were devised to the owner of the equity of redemption ; JJe/d, that 
although the technical doctrine of merger had no application, yet 
in the absence of any evidence that the devisee had kept the two 
notes alive, the devise would be treated asa release and cancella- 
tion of them. Jb. 


“TI give and bequeath to my beloved wife all my worldly goods, 
consisting of household furniture, clothing, beds and bedding, money 
and cattle, als») whatever debts may be due me, likewise my house 
and lot, * * tobe by her enjoyed during her life, and at her 
death to belong to the child with which she is now pregnant, if it 
should survive her, if not, then the said house and lot to be vested 
absolutely in her.” In addition to the house and lot, the testator, 











INDEX. TOL 


beth at the time of making the will and at his death, owned other 
realestate. J/eld, that it could not pass by the designation “ all my 
worldly goods,” and as it was not specifically mentioned or other- 
wise referred to, as to it the testator died intestate. Jarish v. Cook, 


212. 


6. PResUMPTION AGAINST INTESTACY. It is a natural presumption 
that a testator, in making his will, intended to dispose of his whole 
estate and not to die intestate as to any part of it, anc ia construing 
doubtful expressions this presumption ought to have weight, but it 
cannot supply the actual intent of the testator to be derived from 
the language of the will. When the clause to be construed cannot 
be connected with some other part of the will disclosing such ia- 
tent, it cannot prevail, nor even where the intent is disclosed, in the 
absence of language sufficient to carry everything. Ib. 





7. 1y construing a will, the testator’s intention governs, and that con- 
struction should be given which prevents a failure of the gift. Cree 
celius v. Horst, 566. 


8. Devise. A devise to a class, though as tenants in common, will net 
lapse by the <leath of one ot the devisees before the testator, but the 
survivors take the whole. Jb. 


WTTNESSES, 


1. PRoor oF EXECUTION: WITNESSES. A legatee whose interest as such in 
the establishment of a will still continues, will not be allowed to tes- 
tify to its due execution, notwithstanding he may not have signed as 
an attesting witness, The statute only disqualities him in express 
terms in the case in which he has so signed, but it would defeat the 
manifest poiicy of the statute to allow him to testify when he has 
not so signed. Miltenberger «. Miltenberger, 27. 


2. Axprrrators. An arbitrator is not a competent witness to im- 
peach his own award. Jllison v. Weathers, 115, 


OPINIONS oF WitNkEssEs. See The State vy. Burgess, 234, 





